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STATEMENT OF THE ISSUES 

Whether Respondent Whispering Oaks Estates Home Owners’ 

Association, Inc. (Whispering Oaks Estates HOA), failed to 

provide a reasonable accommodation for the late Charles A. 
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Tipton’s disability in violation of Florida’s Fair Housing Act; 

and, if so, the relief that is appropriate. 

PRELIMINARY STATEMENT 

On her late father’s behalf, Dr. Betty Jean Tipton filed a 

fair housing discrimination complaint with the United States 

Department of Housing and Urban Development on May 29, 2015, 

alleging that Whispering Oaks Estates HOA, failed to provide a 

reasonable accommodation for her father’s disability.  After 

investigating Dr. Tipton’s complaint, the Florida Commission on 

Human Relations, the state agency charged with investigating fair 

housing discrimination complaints, issued a Notice of 

Determination of No Cause on August 3, 2015.  The aforementioned 

document advised Dr. Tipton that her father’s estate could 

initiate a civil action or request a formal administrative 

hearing.   

On September 4, 2015, Dr. Tipton requested a formal 

administrative hearing and alleged that Whispering Oaks Estates 

HOA violated Florida’s Fair Housing Act.  The Florida Commission 

on Human Relations responded by referring this matter to the 

Division of Administrative Hearings (DOAH) on September 4, 2015, 

in order for an administrative law judge to conduct a final 

hearing.  

A review of the documents transmitted to DOAH indicated that 

Dr. Tipton was acting pursuant to a Power of Attorney.  Because 
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the authority of any agent under a Power of Attorney 

automatically ends when the principal dies, an Order to Show 

Cause was issued on September 28, 2015, requiring Dr. Tipton to 

demonstrate that she possessed the legal authority to pursue a 

discriminatory housing claim on behalf of her father’s estate.   

Dr. Tipton ultimately responded to the Order to Show Cause 

by providing excerpts from her father’s will indicating that 

Dr. Tipton was the personal representative.  Dr. Tipton also 

asserted that her father’s Estate was distributed without formal 

administration.   

An Order on Pending Matters issued on November 3, 2015, 

stating that “the undersigned is presently satisfied that 

Dr. Tipton has the authority to direct Petitioner in the instant 

case.  However, if there is any cause for doing so, Respondent is 

free to argue that Petitioner lacks such authority.”  Thus, 

Dr. Tipton’s authority to direct her father’s Estate in this 

matter was still an open issue prior to the final hearing.  

On October 22, 2015, Dr. Tipton filed a Motion asking that 

she be joined as an intervenor or as an additional petitioner.  

Because the undersigned was not sufficiently persuaded that 

Dr. Tipton was entitled to join the instant case as a party or as 

an intervenor, the aforementioned Motion was denied “without 

prejudice to the Petitioner presenting additional argument on 

this point.”  However, no additional argument was forthcoming.   
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The final hearing took place as scheduled on November 12, 

2015. 

At the final hearing, Dr. Tipton presented her own testimony 

and offered Exhibits 1 through 14, all of which were admitted 

into evidence without objection.  Whispering Oaks Estates HOA 

presented the testimony of three witnesses:  Nancy Frizelle, Jack 

Corcoran, and James Kinney.  In addition, Whispering Oaks Estates 

HOA offered one exhibit that was accepted into evidence without 

objection.   

The Parties did not file a transcript, but both Parties 

timely filed Proposed Recommended Orders that were considered 

during the preparation of this Recommended Order.  

Unless indicated otherwise, all statutory citations are to 

the 2014 version of the Florida Statutes.   

FINDINGS OF FACT 

1.  Whispering Oaks Estates HOA governs Whispering Oaks 

Estates, a property located in Hernando County, Florida.   

2.  Every owner of a lot in Whispering Oaks Estates is a 

member of Whispering Oaks Estates HOA.   

3.  A document entitled “Amended Declaration of Covenants, 

Conditions and Restrictions” (the Covenants) sets forth several 

conditions governing lot owners’ use of their property and 

empowers Whispering Oaks Estates HOA to enforce those conditions.   
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4.  For example, the Covenants mandate that an 

“Architectural Control Committee shall be responsible for 

approving or rejecting house designs, size, elevation, color, 

and/or any other matters generally relating to protection of the 

overall aesthetic harmony of Whispering Oaks Estates.”     

5.  Also, a lot owner cannot erect a fence, wall, antenna, 

or a cable television facility without prior approval from 

Whispering Oaks Estate HOA’s Board of Directors or the 

Architectural Control Committee. 

6.  In addition, if a lot owner fails to care for his or her 

lawn, then the Board of Directors can hire a lawn-care service to 

cut and trim the lot owner’s lawn as necessary. 

7.  Furthermore, the Covenants expressly prohibit garage 

sales, and lot owners’ ability to park boats, campers, trucks, 

pickups, trailers, or recreational vehicles in Whispering Oaks 

Estates is strictly regulated. 

8.  The Covenants also provide that they can be amended by a 

two-thirds vote of the lot owners.   

9.  Dr. Tipton holds a doctorate in management information 

systems from the University of Sarasota and has lived in 

Whispering Oaks Estates since August of 2005.     

10.  Dr. Tipton resides in a section of Whispering Oaks 

Estates that consists of five townhomes, which are the property 

of the townhome owners.  The five townhome owners jointly own a 



6 

nearby parking lot, and each townhome owner has two spaces in the 

parking lot.   

11.  Dr. Tipton’s townhome is approximately 130 feet from 

the parking lot.   

12.  Dr. Tipton shared her townhome with her father, who 

suffered from Chronic Obstructive Pulmonary Disorder (COPD).  As 

a result, Mr. Tipton needed supplemental oxygen and made use of a 

walker and a wheelchair.  In addition, Dr. Tipton assisted her 

father with his daily activities as necessary.   

13.  Because of Mr. Tipton’s condition, it was impossible 

for him to traverse the distance between the parking lot and his 

daughter’s townhome on foot.  Therefore, Dr. Tipton would utilize 

a golf cart to transport her father between the parking lot and 

her townhome.   

14.  Because of the golf cart’s size, Dr. Tipton needed five 

feet alongside the passenger’s side of her vehicle to remain 

unobstructed so that she could transfer her father between her 

vehicle and the golf cart.    

15.  In October of 2013, Dr. Tipton wrote a letter to Nancy 

Frizelle, who was the president of Whispering Oaks Estates HOA at 

the time.  Dr. Tipton’s letter had a subject line referring to 

“Disabled Access/Fair Housing Act,” and the body of the letter 

stated the following: 
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Dear Mrs. Frizelle, 

 

The Homeowners Association has a valid 

purpose.  It protects the homeowners so we 

can sell our properties located on a 

beautiful golf course.  My goal is to attempt 

to obey all housing rules and deed 

restrictions to create a nice community.  

However, at no time, will I support any type 

of discrimination or harassment from other 

home owners over parking.  That is what this 

letter is about as we wish to resolve this 

quickly without going to court.   

 

As you are aware, my house has shared 

designated parking.  Each owner has 1/5 

ownership of a parking lot that has two 

designated parking spaces per owner. 

 

My Dad resides with me as I am his caregiver.  

Under the law, the caregiver is considered 

the same as the disabled person.  All of the 

owners have left the walkway open as some of 

the 5ft access is part of my actual parking 

space.  The other footage is in Bonomo’s.  

None of us owners had a problem before 

keeping it open. 

 

The one lawsuit that would concern the 

Homeowners Association is under the Fair 

Housing Act.  The attorney we consulted is a 

specialist in that area.  Her name is Lynn 

Handshaw located in Tampa, Florida.  She 

requested that this letter be written as the 

association is an indirect body that controls 

the parking lot.  It was further explained to 

Lynn that our intent is not to file a lawsuit 

to the association because they do try to 

keep the community in good standing.  

However, we will if necessary.  The private 

parking lot is owned by (5) five homeowners 

but it is required by the association that we 

park there.  We are giving the association 

(10) ten days to notify Bonomo, Collazo, and 

Buckingham that Reeves will be painting the 

blue lines and white “no parking” on that 

five foot ADA access way.  Each owner can 
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give up (1) one foot to have that painted.  

According to my attorney, she does not care 

if the association or homeowners agree to 

this or not.  She stated that if they don’t 

comply she will file a lawsuit against the 

association and only the homeowners, that 

don’t comply.  She will do it on a percentage 

contingency.  Please get with Mr. Murphy so 

that he fully understands that the 5 ft 

access is to remain unblocked and painted so 

the Sheriff’s Office can tow any vehicle that 

is blocking its’ path. 

 

If the association does not want to support 

my having ADA access then they can buy my 

house or place parking in front of my home 

like the other villas, at their expense.  

While this would ruin my view, it would give 

me quiet ownership without having to put up 

with the constant upheaval of parking. 

 

Please respond back to me within (10) ten 

days as to the associations [sic] intentions 

as we would like this to be resolved.  Thanks 

for your attention to this matter. 

 

Respectfully, 

 

 

Dr. B.J. Tipton 

 

16.  Ms. Frizelle responded to Dr. Tipton’s letter via a 

letter dated October 19, 2013, stating the following: 

  Dear Ms. Tipton, 

 

Your letter entitled Disabled Access/Fair 

Housing Act was presented to the Whispering 

Oaks Estates Home Owners Association for 

consideration at its regular Board of 

Directors meeting on October 16, 2013. 

 

The Board’s position is quite simple:  the 

Whispering Oaks Estates Home Owners 

Association has neither the jurisdiction nor 
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the responsibility to police private property 

rights and or/disagreements.  

 

Therefore, we can initiate no action to 

help you solve the situation described in 

your letter. 

  

Very truly yours, 

 

 

Nancy Frizelle 

 

President Whispering Oaks Estates Home Owners 

Association 

 

 17.  On November 18, 2014, Dr. Tipton wrote a letter to 

Wayne Parlow, who was the president of Whispering Oaks HOA at the 

time.  Dr. Tipton’s letter had a subject line referencing 

“Easement, Parking, Harassment” and stated the following: 

Dear Mr. Parlow and Board Members, 

 

As you are aware, The Department of Justice 

has the case concerning access to the parking 

lot under the disabilities and fair housing 

act.  The department has a copious amount of 

pictures, documents, video recordings and the 

letter from Ms. Frizelle, past president.  

This is not a parking lot dispute as 

Ms. Frizelle and others had attempted to 

indicate.  The case is simple.  The 

Homeowners Association held themselves out to 

be an association but failed to perform.  

Reasonable accommodations were requested and 

denied.  Harassment then started from various 

individuals.  Discrimination is ugly.  I am 

the youngest owner with a disabled father 

that is a permanent resident in the home that 

I have owned for ten (10) years.  The 

Department of Justice has made it clear that 

my legal rights have been violated.  All of 

these discussions are documented through e-

mails.  My case is in the queue. 
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After the Department of Justice completes 

their job my civil attorney, in Tampa, will 

have the second lawsuit against the private 

owners, Arvin Franklin Marshall, Jr. (A.K.A. 

Lucky) and Michele Cerise Collazo Nelson 

Dorney that have denied access/blocked/ 

/verbally insulted/stalked and harassed me 

and/or my dad.  Some of this has been 

documented with the Hernando County Sheriff 

[sic] Office.  There are pictures and video 

recordings that have been forwarded.  Lucky 

or Michele do not own any portion of that 

parking lot.  Please remember, that my family 

or I have never known Lucky prior to him 

living with Michele.  There has never been 

any conversations, initiated by me or my 

family, to Michele or Lucky.  No one in my 

household has anything to do with the Collazo 

residence or Lucky or Michele.  Lucky has 

sexually harassed me on several occasions and 

this has been reported.  Recently, Lucky 

confronted me and my dad, on the golf cart, 

one day in the parking lot, when doing 

transfer.  He stated he was going to put my 

dad “in the bottom of the Withlacoochee River 

with cement shoes.”  We contacted the 

Hernando County Sheriff [sic] Office.  Lucky 

or Michele are not allowed on any land that I 

own or partially own due to harassment.  

Kenneth and Rachael Reeves are the only 1/5th 

owners that will not be included as they know 

the law and have stated they have no 

intentions of breaking it.  Roger Levesque, 

Jr. may possibly be included as well.  Again, 

I do not know Roger and have never spoken to 

him.  Roger bought 35000 Whispering Oaks Blvd 

and is Lorraine Collazo’s friend.  He 

approached me one day, in the road in front 

of my home, threatening me over the parking 

lot.  It is amazing that someone would 

threaten an owner that they have never spoken 

with concerning any issue.  Furthermore, he 

never even tried to obtain facts prior to his 

threat.  That also has been reported. 

 

The third lawsuit concerns the easement.  In 

a previous letter this issue was mentioned.  
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It has also been discussed verbally.  This 

letter is to advise the association that I 

have retained Mr. Jacob I. Reiber of Wesley 

Chapel, Florida for the easement issue.  He 

requested that this letter be sent.  We will 

be seeking emergency mandatory injunctions to 

not have any further plantings in my 

secondary easement, if necessary.  The 

homeowners association[] has been contacted 

on numerous occasions over the years that the 

easement needed to be cleared so that my 

mowers and golf cart could have access.  The 

grapefruit/lemon tree and purple bush were 

all planted by the Bonomo[]s that own 35004 

Whispering Oaks Blvd.  The four wood slabs 

that create a planter box were installed by 

Collazo and Bonomo.  Collazo owns 35002 

Whispering Oaks Blvd.  If these items were 

removed I probably would have access.  These 

are all man made obstructions.  This forces 

me to use the easement owned by the golf 

course, which is allowed, if an easement is 

obstructed, according to the restrictions.  

All legal cost for reimbursement will be 

included in this lawsuit.  The association 

has thirty (30) days to get with Mr. Reiber 

concerning their intentions.   

 

Mr. Reiber will be in contact with Arvin and 

Michele to keep them from harassing and 

stalking me over the parking situation.  

Michele is Lorraine Collazo’s daughter that 

lived at 35002 Whispering Oaks Blvd. on and 

off throughout the ten (10) years that I have 

owned my home as a primary residence.  It is 

dangerous for me to do my daily walks due to 

Lucky entering the neighborhood.  Neither 

Arvin nor Michelle has a license to practice 

real estate or law but seem to dispense 

advice concerning ADA and the parking lot 

deed.  Their opinion simply does not count as 

neither have legal ownership and are not a 

member of the association.  This could be 

considered a felony. 

 

These cases are interrelated but will be kept 

separate.  Please do not respond to me 
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concerning this letter.  Mr. Reiber has all 

the documents needed to discuss this 

situation.  Please contact Mr. Reiber or have 

Mr. Murphy make contact concerning these 

issues.  Our intention is to have all these 

issues resolved as quickly as possible. 

 

Have a Happy Thanksgiving! 

 

Respectfully, 

 

 

Dr. B.J. Tipton 

 

18.  Mr. Tipton died in March of 2015.  While his will 

nominates Dr. Tipton to act as the personal representative to 

dispose of his property if Mr. Tipton’s son is unable or 

unwilling to do so, Dr. Tipton testified during the final hearing 

in this matter that “an estate has not been opened.”   

19.  Dr. Tipton asserted during the final hearing that she 

requested a “reasonable accommodation” (within the meaning of 

Florida’s Fair Housing Act) by asking the Whispering Oaks Estates 

HOA to keep the five feet alongside the passenger side of her 

truck unobstructed.  Dr. Tipton also asserted during the hearing 

that she verbally communicated her reasonable accommodation 

request on multiple occasions to those in charge of Whispering 

Oaks Estates HOA.       

20.  As a matter of ultimate fact, Mr. Tipton was 

handicapped/disabled and five feet of additional space adjacent 

to Dr. Tipton’s parking space was necessary in order for 

Mr. Tipton to use and enjoy Whispering Oaks Estates.    
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21.  As a matter of ultimate fact, Dr. Tipton proved by a 

preponderance of the evidence that she communicated a reasonable 

accommodation request via her October 2013, letter to Whispering 

Oaks Estates HOA.   

22.  As a matter of ultimate fact, the Whispering Oaks 

Estates HOA had the authority to mandate that the five feet of 

space adjacent to Dr. Tipton’s parking space remain unobstructed.   

23.  Dr. Tipton is seeking damages based on Whispering Oaks 

Estate HOA’s denial of her request for a reasonable 

accommodation.  Specifically, she seeks to be reimbursed $53.50 

for a camera that was used to monitor the parking lot that she 

and her neighbors jointly owned.  Dr. Tipton also seeks to be 

reimbursed $125.00 for the cost of hiring a tow truck to remove a 

vehicle from her parking space.  Finally, Dr. Tipton seeks 

$25,000 in punitive damages. 

24.  As a matter of ultimate fact, Dr. Tipton failed to 

demonstrate that the costs associated with the camera and the 

towing service were related to the denial of a reasonable 

accommodation.  Instead, it is more likely that those costs were 

associated with the alleged harassment described by Dr. Tipton.  

Indeed, Dr. Tipton testified at length during the final hearing 

about the alleged harassment and stated that the camera was 

intended to monitor whether anyone attempted to sabotage her 

vehicle.   
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CONCLUSIONS OF LAW 

25.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2015). 

26.  The undersigned will address two preliminary matters 

before addressing the merits of the instant case.   

27.  First, one could argue that Mr. Tipton’s death made the 

instant case moot because he can no longer benefit from having a 

five-foot access area next to Dr. Tipton’s vehicle.      

28.  However, because section 760.35(3)(b), Florida 

Statutes, provides that a victim of a discriminatory housing 

practice can receive “quantifiable damages,” Mr. Tipton’s death 

did not render the instant case moot.  See, gen., Espinosa v. 

Sparber, Shevin, Shapo, Rosen & Heilbronner, 586 So. 2d 1221, 

1224 (Fla. 3d DCA 1991)(holding that the testator’s estate had 

standing to sue the testator’s lawyers for their alleged 

negligence in drafting the testator’s will).   

29.  The second preliminary matter concerns Dr. Tipton’s 

authority to act on behalf of her father’s Estate.  As noted 

above, Mr. Tipton’s will nominates Dr. Tipton to act as the 

personal representative to dispose of his property if 

Mr. Tipton’s son is unable or unwilling to do so.  However, 

Dr. Tipton testified during the final hearing in this matter that 

“an estate has not been opened.”   
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30.  Accordingly and as a matter of law, it is concluded 

that the instant case should be dismissed because Dr. Tipton has 

failed to demonstrate that she possesses the legal authority to 

prosecute this case on behalf of her father’s Estate.          

See Fla. Jur. 2d, Decedent’s Property, § 464 (2011)(providing 

that “[t]he traditional role has been that the administration of 

a decedent’s estate is, theoretically, necessary in all cases, 

because the title to personalty does not descend to the next of 

kin, and without administration there would be no legal authority 

to represent the estate in litigation or to collect the assets 

and use them to pay debts, including taxes.”). See also Court 

Services–Probate–Wills and Estates, 

http://www.escambiaclerk.com/clerk/coc_probate.aspx (last visited 

Dec. 1, 2015)(noting that there are three basic types of 

proceedings for administering a decedent’s estate and that formal 

administration is used when it is necessary to appoint a personal 

representative to act on the estate’s behalf when there are 

considerable assets or other special circumstances)(emphasis 

added).   

31.  Nevertheless, in the event that subsequent proceedings 

determine that the foregoing conclusion is erroneous or render it 

irrelevant, the undersigned will address the merits of the 

instant case.  See § 733.601, Fla. Stat. (providing that “[t]he 

duties and powers of a personal representative commence upon 
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appointment.  The powers of a personal representative relate back 

in time to give acts by the person appointed, occurring before 

appointment and beneficial to the estate, the same effect as 

those occurring after appointment.  A personal representative may 

ratify and accept acts on behalf of the estate done by others 

when the acts would have been proper for a personal 

representative.”); Univ. of Miami v. Wilson, 948 So. 2d 774 (3d 

DCA 2007)(holding that a wrongful death action could proceed even 

though the litigation was initiated by the decedent’s daughters 

before they were appointed as co-personal representatives of 

their mother’s estate).   

32.  Florida’s Fair Housing Act is codified in sections 

760.20 through 760.37 and prohibits discriminatory housing 

practices.  A “discriminatory housing practice” means an act this 

is unlawful pursuant to sections 760.23(2), (8), and (9).   

33.  Section 760.23(2) provides: 

 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or facilities 

in connection therewith, because of race, 

color, national origin, sex, handicap, 

familial status, or religion. 

 

34.  Sections 760.23(8) and (9) further provide: 

(8)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or facilities 
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in connection with such dwelling, because of 

a handicap of: 

 

(a)  That buyer or renter; 

 

(b)  A person residing in or intending to 

reside in that dwelling after it is sold, 

rented, or made available; or 

 

(c)  Any person associated with the buyer or 

renter. 

 

(9)  For purposes of subsections (7) and (8), 

discrimination includes: 

 

(a)  A refusal to permit, at the expense of 

the handicapped person, reasonable 

modifications of existing premises occupied 

or to be occupied by such person if such 

modification may be necessary to afford such 

person full enjoyment of the premises; or 

 

(b)  A refusal to make reasonable 

accommodations in rules, policies, practices, 

or services, when such accommodations may be 

necessary to afford such person equal 

opportunity to use and enjoy a dwelling. 

 

35.  Florida’s Fair Housing Act is patterned after the 

Federal Fair Housing Act.  Federal court decisions interpreting 

the Federal Fair Housing Act provide guidance in determining 

whether a violation of Florida’s Fair Housing Act has occurred.  

Dornbach v. Holley, 854 So. 2d 211, 213 (Fla. 2d DCA 2002); 

Solodar v. Old Port Cove Lake Point Tower Condo. Ass’n, 2013 U.S. 

Dist. LEXIS 104996, *25, n.7 (S.D. Fla. 2013). 

36.  A petitioner has the burden of proving by a 

preponderance of the evidence that a respondent violated 

Florida’s Fair Housing Act by failing to provide a reasonable 
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accommodation for the petitioner’s disability.  U.S. Dep’t of 

Hous. and Urban Dev. v. Blackwell, 908 F.2d 864, 870 (11th Cir. 

1990).   

37.  In evaluating fair housing, reasonable accommodation 

claims, courts apply the burden-shifting analysis developed in 

McDonnel Douglas Corporation v. Green, 411 U.S. 792, 802-804, 93 

S. Ct. 1817, 36 L.Ed. 668 (1973).  Under this approach, a 

petitioner must first establish a prima facie case of 

discrimination.  If the petitioner is successful in doing so, 

then the burden shifts to the respondent to articulate a 

legitimate, non-discriminatory reason for its action.   

38.  If the respondent satisfies its burden, then the 

petitioner must then prove that the legitimate reasons asserted 

by the respondent are a mere pretext for discrimination.  

Secretary, HUD on behalf of Herron v. Blackwell, 908 F.2d 864, 

870 (11th Cir. 1990); Savanna Club Worship Serv. v. Savanna Club 

Homeowners’ Ass’n, 456 F. Supp. 2d 1223, 1231 (S.D. Fla. 2005); 

Vassar v. Gulfbelt Props., L.L.C., 2011 U.S. Dist. LEXIS 36241, 

*8-11 (S.D. Ala. 2011). 

39.  To establish a prima facie case of failure to provide a 

reasonable accommodation under the Federal Fair Housing Act, a 

petitioner must demonstrate that:  (1) he or she suffered from a 

handicap; (2) a reasonable accommodation was requested; (3) that 

such accommodation was necessary to afford him or her an 
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opportunity to use and enjoy the dwelling and facilities; and 

(4) the respondent refused to make the requested accommodation.  

Solodar, 2013 U.S. Dist. LEXIS 104996, *25 (S.D. Fla. 2013).   

40.  Florida’s Fair Housing Act defines a “handicap” in 

pertinent part as “a physical or mental impairment which 

substantially limits one or more major life activities. . . .”  

§ 760.22(7), Fla. Stat.   

41.  The determination of whether a petitioner’s impairment 

substantially limits a major life activity must be made on a 

case-by-case basis.  Bedell v. Long Reef Condo. Homeowners Ass’n, 

2013 U.S. Dist. LEXIS 141094, *20 (D.V.I., Sept. 30, 2013).   

42.  “A major life activity is one that is of central 

importance to daily life such as caring for oneself, performing 

manual tasks, walking, seeing, hearing, speaking, breathing, 

learning, and working, as well as sitting, standing, lifting, and 

reaching.”  Id. at 21. 

43.  Dr. Tipton’s testimony regarding her father’s condition 

was sufficient to demonstrate that Mr. Tipton was handicapped 

during the time period relevant to the instant case. 

44.  Dr. Tipton’s testimony was also sufficient to 

demonstrate that having five feet of additional space next to her 

parking space was necessary for Mr. Tipton to use and enjoy 

Whispering Oaks Estates.   
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45.  In addition, Dr. Tipton proved by a preponderance of 

the evidence that she requested a reasonable accommodation via 

her October 2013 letter to Whispering Oaks Estates HOA.   

46.  As noted above, federal court decisions interpreting 

the Federal Fair Housing Act provide guidance in determining 

whether a violation of Florida’s Fair Housing Act has occurred.  

Also, the Eleventh Circuit Court of Appeals looks “to case law 

under the Rehabilitation Act and the Americans with Disabilities 

Act (“ADA”) for guidance in evaluating reasonable accommodation 

claims under the FHA.”  U.S v. Hialeah Hous. Auth., 418 Fed. 

Appx. 872, 876 (11th Cir. 2011).  In doing so, the Eleventh 

Circuit has stated that in order “for a demand to be specific 

enough to trigger the duty to provide a reasonable accommodation, 

the defendant ‘must have enough information to know of both the 

disability and desire for an accommodation, or circumstances must 

at least be sufficient to cause a reasonable [landlord] to make 

appropriate inquiries about the possible need for an 

accommodation.’”  Id. (quoting Colwell v. Rite Aid Corp., 602 

F.3d 495, 506 (3d Cir. 2010))(emphasis added).   

47.  Furthermore, the person seeking a reasonable 

accommodation is not required to use any “magic words.”         

See, gen., Smith v. Midland Brake, Inc., 180 F.3d 1154, 1172 

(10th Cir. 1999).   
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48.  Dr. Tipton’s October 2013, letter was not a precisely-

worded request directly asking for a reasonable accommodation.  

But, she was not required to use any “magic words,” and the 

content of that letter certainly put Whispering Oaks Estates HOA 

on notice of circumstances that would have caused a reasonable 

person/entity to make appropriate inquiries about the possible 

need for an accommodation. 

49.  For instance, the subject line of Dr. Tipton’s October 

2013 letter referred to “Disabled Access/Fair Housing Act.”  In 

addition, Dr. Tipton clearly stated that she was her father’s 

caregiver and that she needed a “five foot ADA access way.”  

Dr. Tipton also warned the Whispering Oaks Estates HOA that she 

was contemplating a lawsuit under “the Fair Housing Act.”  

Accordingly, there was more than enough information in 

Dr. Tipton’s October 2013 letter to alert Whispering Oaks Estates 

HOA of the need to make appropriate inquiries about the possible 

need for an accommodation.   

50.  The undersigned rejects Whispering Oaks Estates HOA’s 

argument that it had no authority over private property such as 

the parking lot jointly owned by Dr. Tipton and her neighbors.  

The provisions in the Covenants discussed in the Findings of Fact 

clearly demonstrate that Whispering Oaks Estates HOA regulates 

how residents utilize their private property.  Moreover, even if 

Whispering Oaks Estates HOA lacks the authority under the 
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existing Covenants to control the parking lot, a two-thirds vote 

of the lot owners can amend the Covenants and provide such 

authority to Whispering Oaks Estates HOA.   

51.  In sum, Dr. Tipton carried her burden of establishing a 

prima facie case of failure to provide a reasonable 

accommodation, and Whispering Oaks Estates HOA failed to 

articulate a legitimate, non-discriminatory reason for its lack 

of action.     

52.  However, Dr. Tipton failed to demonstrate that her 

father’s Estate is entitled to any damages.   

53.  Section 760.35(3)(b) provides that “[i]f the 

administrative law judge finds that a discriminatory housing 

practice has occurred or is about to occur, he or she shall issue 

a recommended order to the commission prohibiting the practice 

and recommending affirmative relief from the effects of the 

practice, including quantifiable damages and reasonable 

attorney’s fees and costs.”   

54.  As noted above, Dr. Tipton failed to demonstrate that 

the costs associated with the camera and the towing service were 

related to the denial of a reasonable accommodation.            

See, gen., Payne v. State, 873 So. 2d 621, 622 (Fla. 2d DCA 

2004)(reversing a restitution order and remanding for a new 

hearing after agreeing that “the State failed to prove that the 

victim’s damages were caused by Payne’s offense or were directly 
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related to the criminal episode.”); Bluth v. Blake, 128 So. 3d 

242, 246 (Fla. 4th DCA 2013)(stating “the developers failed to 

offer evidence of damages specifically resulting from the 

attorney’s alleged negligence, and the developers did not make 

any argument as to damages during their closing argument related 

to their claims against the attorney.  Thus, the developers 

failed to prove that they were entitled to any damages.”).   

55.  As for Dr. Tipton’s claim for punitive damages, section 

760.35(3) does not authorize such relief.   

See, gen., Chemplex Fla. v. Norelli, 790 So. 2d 547, 549 (Fla. 

4th DCA 2001)(noting that “[a] plaintiff in a shareholder’s 

derivative action against officers and directors of [a] 

corporation cannot recover punitive damages in the absence of any 

statutory authority.”).   

56.  Therefore, even if Dr. Tipton had the legal authority 

to direct her father’s Estate, any recovery under section 

760.35(3)(b) would be limited to “reasonable attorney’s fees and 

costs.”  But, given Dr. Tipton’s failure to demonstrate that she 

has the authority to direct her father’s Estate in this matter, 

an award of attorney’s fees and costs is unwarranted.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Petitioner’s Petition 
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for Relief.  The Estate of Charles A. Tipton’s requests for 

damages and its Motion for Attorney’s Fees are DENIED.  

Whispering Oaks Estates HOA, Inc.’s Motion for Attorney’s Fees is 

DENIED.   

DONE AND ENTERED this 16th day of December, 2015, in 

Tallahassee, Leon County, Florida.   

S                             
G. W. CHISENHALL 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 16th day of December, 2015. 

 

 

COPIES FURNISHED: 

 

Tammy Barton, Agency Clerk 

Florida Commission on  

  Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

Cheyanne Costilla, General Counsel 

Florida Commission on 

  Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 
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B. J. Tipton 

Estate of Charles A. Tipton 

35006 Whispering Oaks  

Boulevard Ridge Manor, Florida  33523 

(eServed) 

 

Michael Joseph Bayern, Esquire 

570 East Long Beach Road  

St James, New York  11780  

(eServed) 

 

David J. Murphy, Esquire 

Mander Law Group 

14217 Third Street 

Dade City, Florida  33523 

(eServed) 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 


