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RECOMMENDED ORDER 

Pursuant to notice, a final hearing was conducted in this 

case on December 15, 2014, in Tallahassee, Florida, before James 

H. Peterson III, an Administrative Law Judge assigned by the 

Division of Administrative Hearings. 
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For Petitioner:  James Henkel, pro se 
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  Pensacola, Florida  32507 

                            

For Respondent:  Jay L. Roberts, Esquire 
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  Fort Walton Beach, Florida  32548 

 

STATEMENT OF THE ISSUE 

Whether Respondent, Harbour Pointe of Perdido Key 

Condominium Association, Inc. (Respondent or Condominium 

Association), violated the Florida Fair Housing Act, sections 
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760.20 through 760.37, Florida Statutes,
1/
 by engaging in 

discriminatory housing practices. 

PRELIMINARY STATEMENT 

On or about April 14, 2014, Petitioner filed a housing 

discrimination complaint dated April 10, 2014, with the Florida 

Commission on Human Relations (Commission).  The complaint was 

assigned FCHR Number 2014H0181 (Complaint).  The Complaint 

contained the following “brief and concise statement” of the 

alleged violation: 

Complainant James L. Henkel identified 

himself as a person with a visible 

disability.  He uses a wheelchair for 

mobility.  The complainant belongs to a 

class of persons whom the Fair Housing Act 

(the Act) protects from unlawful 

discrimination because of his disability.  

The complainant occupies a property located 

at 154 Ethel Wingate Drive, Unit 609, 

Pensacola (Escambia County), Florida which 

is owned by Aggrieved Parties James R. and 

Sarah E. Henkel.  The subject property is 

governed by the rules and regulations of 

Respondent Harbour Pointe of Perdido Key 

Condominium Association, Inc.  Respondent 

Resortquest Southwest Florida, LLC is the 

management company.  According to the 

complainant, five (5) years ago when he and 

his family moved into the property that was 

constructed in 2007, everything was handicap 

accessible.  When the respondents made 

modifications to the property, the 

complainant alleged the changes were not in 

compliance with HUD's Design and 

Construction Requirements thereby creating 

inaccessible routes and entries to public 

and common use areas.  By letter dated 

May 3, 2013, the complainant requested as a 

reasonable accommodation that the 



 3 

respondents correct deficiencies including 

inaccessible doors, gates and routes which 

prevented him from enjoying the full 

benefits of the property.  The complainant 

asserted he is treated differently than 

members of a comparable group because the 

respondents deliberately made modifications 

to the property that were not handicap 

accessible.  Further, the complainant 

alleged the respondents have created an 

unsafe environment thereby denying him 

reasonable accommodations in violation of 

the Act. 

 

On August 26, 2014, following completion of its 

investigation of Petitioner’s allegations of housing 

discrimination, the Commission issued a Determination of No 

Cause finding that “reasonable cause does not exist to believe 

that a discriminatory housing practice has occurred.”  The 

Commission’s Determination notified Petitioner of his right to 

file a Petition for Relief for a formal administrative 

proceeding on his Complaint within 30 days. 

On September 10, 2014, Petitioner filed a Petition for 

Relief with the Commission regarding his Complaint.  That same 

day, the Commission filed a Transmittal of Petition with the 

Division of Administrative Hearings (DOAH) for the assignment of 

an administrative law judge to conduct a formal administrative 

hearing on Petitioner’s Petition for Relief.  Section 4 of the 

Petition for Relief lists the following as disputed issues of 

material fact: 
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1.  I moved into Harbor Point Condos in 2008 

after careful examination to ensure all 

common areas were accessible - which they 

were.  Since 2009, condo management has 

systematically denied access to all three 

common areas by erecting barriers or 

accomplishing modifications to building 

doors/locks/structures.  I am not requesting 

an accommodation nor am I requesting condo 

management to modify the building to 

accommodate me!  I am requesting that the 

access to these three common areas that I 

enjoyed when I first moved into the building 

be restored - that the barriers erected by 

condo management be removed!  

 

2.  It is unreasonable to demand that I pay 

condo management to remove the barriers they 

have erected to deny access to common areas 

for physically disabled persons.  

 

3.  My first written complaint to condo 

management was not in May, 2013.  Letters 

complaining about the inaccessible changes 

to the lobby doors making them hard to open 

and the newly installed key-code lock into 

the pool deck were sent on November 2. [sic] 

2009, and February 2, 2010.  These letters 

represented my attempt to formalize verbal 

complaints expressed to the condo Board of 

Directors at board meetings during the 

winter and spring of 2009-2010.  

 

3. [sic] By letter dated July 25, 2014, 

Lee's Glass and Window Works stated "your 

doors" were tested and measured 7.5 to 8 

pounds of pressure - this letter DOES NOT 

STATE THAT ALL DOORS were tested and 

measured 7.5 to 8 pounds - if fact to [sic] 

letter does not specify what door(s) were 

tested - the letter does not even mention 

"lobby doors".  I had four of the six lobby 

doors tested on July 28, 2014.  Measurements 

ranged from a low of 1.1 pounds for the two 

lobby doors facing north providing access to 

the parking lot to 25 and 30 pounds for the 

two lobby doors facing south providing 



 5 

access to the pool deck.  Also, I had the 

doors tested that access the handicapped 

accessible men's and women's bathrooms.  

They measured 11 pounds (FHA requirement is 

5).  

 

4.  The dock/pier common area has two 

portions:  

 

A.  Full Common Area - for use by ALL condo 

residents, guests, visitors, etc. - 

including me.  The second gate installed by 

condo management in March, 2013, denies me 

access to this common area.  The gate was 

installed in a section of the pier that does 

not meet the required FHA minimum wheelchair 

turn around "landing" width.  This gate was 

installed without a building permit and a 

county building inspector highlighted this 

deficiency to condo management during an 

inspection in June, 2013.  

 

B.  Limited Common Area - for use by boat 

slip owners and their quest [sic] - 

separated by the second gate installed in 

March, 2013.  Several boat slip owners have 

provided me keys to this second gate.  They 

have designated me as caretaker for their 

boat slips and property.  These are boat 

slip owners who spend considerable time away 

from the condo.  They know me and have 

invited me out onto this limited common area 

hundreds of times.  They know I am at the 

condo most always and can "keep an eye" on 

their boat slip for them when they are away.  

The lock on this second gate in nearly 

impossible for me or any other physically 

disabled person to use.  It is a key lock 

versus a code entry pad lock and is [sic] 

has a round handle versus a lever handle.  

The first pier/dock access gate has an 

accessible key pad lock and lever handle - 

the second gate purposefully does not have 

accessible features.  As a guest and 

designated caretaker of several boat slips, 

I am entitled to access this Limited Common 

Area and condo management is required by FHA 
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standards to make the area accessible to 

myself or any other physically disabled 

person whom a boat slip owner desires to 

invite to their property. 

 

At the formal hearing held in this matter on December 15, 

2014, Petitioner presented the testimony of three witnesses, 

testified on his own behalf, and offered one exhibit received 

into evidence as Exhibit “P-A,” consisting of pre-tabbed 

exhibits and materials, without objection.   

Respondent presented the testimony of three witnesses and 

offered 18 exhibits received into evidence as Respondent’s 

Exhibits “R-1a through R-1m, R-2, R-3a, R-3b, R-4, and R-5,” 

without objection.  In addition, the parties agreed to the 

introduction of two more exhibits received into evidence as 

Exhibits “Jt.-1” and “Jt.-2.” 

The evidentiary portion of the hearing concluded on 

December 15, 2014, and the parties were given 30 days from the 

filing of the transcript to file their respective Proposed 

Recommended Orders.  A transcript was ordered and the One-Volume 

Transcript of the hearing was filed January 22, 2015.
2/  

The 

parties timely filed their respective Proposed Recommended 

Orders, both of which have been considered in preparing this 

Recommended Order. 
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FINDINGS OF FACT 

 1.  Petitioner, James Henkel (Petitioner), is a full-time 

resident of unit 609 within Harbour Pointe of Perdido Key 

Condominium.  Petitioner is wheel-chair bound.  He is physically 

disabled and protected for the purposes of the Florida and 

Federal Fair Housing Acts. 

 2.  Respondent is a condominium association charged with 

operation of the Harbour Pointe of Perdido Key Condominium 

(Condominium). 

 3.  The Condominium was developed by Harbour Pointe Land 

and Finance, LLC, a Florida Limited Liability company.  

Respondent is the successor in interest to the developer.  

Respondent now manages and maintains the Condominium common 

areas through its board of directors.  Although Respondent has 

made subsequent changes with regard to security gates for the 

pool and dock, Respondent had no role in the design or 

development of the Condominium. 

 4.  The subject entrance and exit doors have opening 

pressures that vary, but are usually out of compliance with 

applicable Florida and Federal standards for handicap access.  

However, despite Petitioner’s allegations, the evidence does not 

support a finding that any of the door closers that are out of 

compliance have been altered since ownership of the Condominium 
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was transferred and Respondent became responsible for management 

and operation of the Condominium. 

 5.  At one point in time, Respondent altered the pool gate 

in a manner inconsistent with the Federal Housing Authority 

(FHA) Design Manual.  Respondent, however, has since made 

alterations to the pool gate to make it compliant and has a 

pending work order for additional changes, at Respondent’s 

expense, designed to make the pool gate’s key pad even more 

accessible to Petitioner. 

 6.  Access to the boat slip portions of the Condominium 

dock is a “Limited Common Element” that has always been limited 

to Condominium unit owners with assigned rights to one or more 

dock slips.  See sections 3.20, 4.1, and 8.1B of the 

Condominium’s Declaration of Condominium.  Petitioner’s unit 

does not have an assigned dock slip.  Petitioner, however, along 

with other residents without boat slips have historically had 

access to the dock through a gate and key pad, the combination 

of which was provided to all unit owners. 

 7.  Initially, access to the dock for Petitioner and other 

residents who did not own boat slips was not a problem because 

there was only one gate to the dock and, once through the gate, 

Petitioner and other residents could proceed to the end of the 

dock where there was ample room to turn around a wheelchair.  

Although not officially designated as a common area, in essence, 
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all residents, including Petitioner, with permission of the boat 

owners, enjoyed access to the dock, except for the boat slip 

areas. 

 8.  Later, however, security issues arose regarding the 

dock.  Non-residents were going around the single security gate 

to get on the dock.  With the goal of increasing security, 

Respondent installed a second gate further down on the narrow 

walkway portion of the dock before the end.  Even after that, 

non-residents were accessing the dock by breaking the lock on 

the second gate or climbing around and jumping up on the other 

side of the pier.  Respondent repaired the gate locks on more 

than one occasion, and has since made additional changes to the 

second gate to make it more difficult to get through or around.  

 9.  Petitioner agrees that dock security was a problem that 

needed to be addressed.  The problem is that Petitioner cannot 

get through the second gate and the width of the dock between 

the gates is inadequate for Petitioner to turn around his 

wheelchair.   

 10.  If the area between the gates was common area, it 

would not meet the Federal Housing Authority (FHA) Design Manual 

standards.  At the time of hearing, however, the dock area 

between the gates was not common area, and the evidence was 

insufficient to show that the dock was ever common area.   
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 11.  Specifically, after assessing the issues and receiving 

two legal opinions that the entire dock was a “Limited Common 

Element” with access limited to condominium unit owners with 

assigned boat slips, Respondent’s board voted to change the 

condominium document with an amendment for improvements that 

would allow access for residents without boat slips, including 

access that would meet the needs for wheelchair access.  That 

amendment, however, made it clear that, until the improvements 

were completed, access between the first and second gates is a 

Limited Common Element restricted to boat slip owners. 

 12.  In other words, the evidence failed to show that 

Petitioner or any other non-boat slip owners are entitled to 

access to the dock during the dock improvement design and 

construction.  While Petitioner may have a claim if the ultimate 

improvements do not comply with applicable FHA standards, that 

claim is not ripe for consideration. 

 13.  In sum, Petitioner failed to show that Respondent 

discriminated against him because of his disability. 

CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding.  See §§ 120.569, 120.57(1), and 760.20-760.37, Fla. 

Stat. (2009); see also Fla. Admin. Code R. 60Y-4.016 and 60Y-

8.001. 
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15.  Florida’s Fair Housing Act (Act) is codified in 

sections 760.20 through 760.37, Florida Statutes. 

16.  Among other things, the Act makes certain actions 

“discriminatory housing practices” and gives the Commission the 

authority, to find (following an administrative hearing 

conducted by an administrative law judge) that a “discriminatory 

housing practice” has occurred.  If such a finding is made, the 

Act further authorizes the Commission to issue an order 

“prohibiting the practice” and provide “affirmative relief from 

the effects of the practice, including quantifiable damages and 

reasonable attorney’s fees and costs.”  § 760.35(3)(b), Fla. 

Stat. 

17.  The “discriminatory housing practices” prohibited by 

the Act include those described in section 760.23(2), Florida 

Statutes, which provides: 

(2)  It is unlawful to discriminate against 

any person in terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion.  

(emphasis added.) 

 

18.  The language in section 760.23(2), Florida Statutes, 

is identical to the prohibition in 42 U.S.C. § 3604(b), a 

provision in the FHA.
3/
  Because section 760.23(2), is patterned 

after a federal law on the same subject, “it [should] be 
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accorded the same construction as in federal courts to the 

extent the construction is harmonious with the spirit of the 

Florida legislation.”  Cf., Winn-Dixie Stores, Inc. v. Reddick, 

954 So. 2d 723, 728 (Fla. 1st DCA)(discussing the same rule of 

construction in the context of the Florida Civil Rights Act of 

1992, §§ 760.01-760.11, Fla. Stat.), rev. denied, 967 So. 2d 198 

(Fla. 2007).  

19.  Petitioner has the burden of establishing facts to 

prove a prima facie case of discrimination.  U.S. Dep’t of Hous. 

and Urban Dev. v. Blackwell, 908 F.2d 864, 870 (11th Cir. 1990). 

20.  The three-part “burden of proof” pattern developed in 

McDonnell Douglas Corporation v. Green, 411 U.S. 792, 93 S. Ct. 

1817 (1973), applies.  Blackwell, 908 F.2d at 870.  Under that 

test: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext.   

 

Id., citing Pollitt v. Bramel, 669 F. Supp. 172, 175 (S.D. Ohio 

1987)(federal Fair Housing Act claim)(quoting McDonnell Douglas, 

411 U.S. at 802, 804, 93 S. Ct. at 1824, 1825). 
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21.  Petitioner did not meet his burden of proving a prima 

facie case regarding the door pressures.  Although the door 

pressures were out of compliance, Respondent did not install the 

doors and the evidence was insufficient to show that Respondent 

altered the doors since it took over operations.  As noted by 

the Eleventh Circuit Court of Appeals in Harding v. Orlando 

Apartments, LLC, 748 F.3d 1128 (11 Cir. 2014):  

This case requires us to determine 

whether the FHA's design-and-construction 

guidelines provide a standard for 

determining whether discrimination under 

subsections (f)(1) and (f)(2) exists outside 

of the design and construction contexts.  We 

hold that the guidelines do not.  Despite 

the fact that BHDR was not involved in the 

design or construction of the District, all 

of Harding's claims that BHDR violated 

subsections (f)(1) and (f)(2) are alleged 

through the lens of the design-and-

construction guidelines in subsection  

(f)(3).  Harding alleged a series of 

inaccessible conditions resulting from 

Orlando Apartments' initial failure to 

comply with the guidelines and argued that 

BHDR's failure to remedy those conditions 

constitutes an independent act of 

discrimination prohibited by the FHA.  

Harding's underlying premise is that 

§ 3604(f)(3)(C) not only requires designers 

and builders to adhere to certain standards 

of accessibility but also imposes an ongoing 

duty on subsequent owners to ensure that a 

dwelling conforms to those standards.  As 

the FHA's plain text demonstrates, this 

premise is erroneous. 

 

Harding at 1131. 
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22.  As the facts do not support a finding that Respondent 

is responsible for remedying the door pressures, the only other 

provision applicable to show discrimination under the 

circumstances of this case is section 760.23(9)(a), which is 

almost identical to its corollary federal FHA provision set 

forth in 42 U.S.C. § 3604(f)(3)(A).  Section 760.23(9)(a) 

provides that discrimination includes: 

(a)  A refusal to permit, at the expense of 

the handicapped person, reasonable 

modifications of existing premises occupied 

or to be occupied by such person if such 

modifications may be necessary to afford 

such person full enjoyment of the premises. 

 

23.  The evidence does not support a finding that 

Respondent refused to permit, at Petitioner’s expense, 

reasonable modifications to the doors. 

24.  Therefore, Petitioner’s claim based on door pressures 

must fail. 

25.  Likewise, the evidence demonstrated that the pool gate 

has been brought into compliance, and further alterations to 

improve Petitioner’s access are in the works.  Petitioner has 

requested no other relief regarding the pool gate. 

26.  Finally, the evidence does not show that Petitioner 

has been denied access to the dock because of his disability.  

All non-slip owners are prevented from accessing the dock beyond 

the first gate. 
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27.  In sum, Petitioner failed to establish that Respondent 

discriminated against Petitioner based upon Petitioner’s 

handicap. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Complaint and 

Petition for Relief. 

DONE AND ENTERED this 31st day of March, 2015, in 

Tallahassee, Leon County, Florida. 

S                                   

JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 31st day of March, 2015. 

 

 

ENDNOTES 

1/
  Unless otherwise indicated by context, citations to all 

statutes, rules, and regulations are to current versions, the 

substantive provisions of which have not changed since the 

pertinent facts in this case. 

 
2/
  The docket indicates that a version of the Transcript not 

available for viewing was filed January 16, 2015, and an 
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electronic version available for viewing was filed January 22, 

2015.  The later date was used in calculating the due date of 

the proposed recommended orders. 

 
3/
  FHA case law and standards are applicable to this case 

involving residential housing brought under Florida’s Fair 

Housing Act, as opposed to the American Disabilities Act (ADA) 

case law and standards applied to discrimination claims 

involving public accommodations under section 760.08, Florida 

Statutes, entitled “Discrimination in places of public 

accommodation.”  See e.g., Harding v. Orlando Apts., LLC, 748 

F.3d 1128 (11 Cir. 2014)(discussing FHA standards in context of 

alleged residential housing discrimination) and Thompson v. Sand 

Cliffs Owners Assoc., No. 3:96cv270/RV, 1998 U.S. Dist. Lexis 

32632 (N.D. Fla. Mar. 30, 1998)(explaining that ADA standards 

are applicable to discrimination with regard to public 

accommodations, not residential housing). 
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Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  

 




