
 

 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

HAROLD E. FORD, JR., 

 

     Petitioner, 

 

vs. 

 

A-1 BLOCK CORP., 

 

     Respondent. 

_______________________________/ 

 

 

 

 

Case No. 14-4132 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in this case on 

October 22, 2014, via video teleconference at sites in Orlando 

and Tallahassee, Florida, before Administrative Law Judge Lynne 

A. Quimby-Pennock of the Division of Administrative Hearings 

(Division). 

APPEARANCES 

For Petitioner:  Jamison Jessup, Qualified Representative 

                      557 Noremac Avenue 

                      Deltona, Florida  32738 

 

For Respondent:  Jeffrey S. Hammer, Esquire 

                      Alvarez, Winthrop, Thompson and Storey 

                      Suite 600 

                      390 North Orange Avenue 

                      Orlando, Florida  32801 

 

STATEMENT OF THE ISSUES 

The issues in this case are whether Respondent, A-1 Block 

Corp., discriminated against Petitioner, Harold E. Ford, Jr., on 
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the basis of his race and/or color and in retaliation, and, if 

so, what remedy should be ordered. 

PRELIMINARY STATEMENT 

     On February 28, 2014, Petitioner filed an employment 

complaint of discrimination with the Florida Commission on Human 

Relations (Commission), alleging that Respondent had 

discriminated against him based on his race and/or color and in 

retaliation.  On July 31, 2014, the Commission issued its “Notice 

of Determination:  No Cause” and “Determination:  No Cause” 

regarding the alleged discriminatory practices.  On September 2, 

Petitioner filed a Petition for Relief (Petition), alleging that 

Respondent had engaged in an unlawful employment practice. 

Specifically, Petitioner alleged the following facts: 

Several positions became “open”.  I inquired 

for them.  Mr. Caviglia told me “I would be a 

Ready-Mix driver as long as I worked there 

and If I didn’t like the way he ran things- 

Go, there’s the Gate, Leave.”  I was 

consteadly “threaten, harassed.  I can ask 

for a Raise anytime I feel like I deserve one 

 

     On September 4, 2014, the Commission transferred the 

Petition to the Division.  The transmittal contained the Petition 

and its attachments.  A Notice of Hearing of Video 

Teleconference, dated September 16, scheduled the hearing for 

October 22, and it was held as scheduled. 

At the start of the hearing, Petitioner’s Motion to Allow 

David Mobley to Testify by Telephone was denied.
1/
  Petitioner 
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testified on his own behalf and presented the testimony of Adam 

Freeman, Kirk Sandy, and James Timmons.  Petitioner’s Exhibits A, 

B, C, and I were admitted into evidence.
2/
  Respondent examined  

Mr. Freeman when he was called by Petitioner.  Respondent did not 

offer any exhibits into evidence. 

At the conclusion of the hearing, the parties were advised 

to submit their proposed recommended orders (PROs) within 10 days 

of the filing of the transcript.  The one-volume Transcript was 

filed on November 24, 2014.  Each party timely submitted a PRO, 

and each has been considered in the preparation of this 

Recommended Order. 

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2013 codification. 

FINDINGS OF FACT 

1.  Respondent is a family-owned business that manufactures 

concrete products, ready-mix concrete, concrete block, and 

precast concrete.  Mr. Freeman has been the president of 

Respondent for approximately 10 years.  

2.  Petitioner is an African-American male who was employed 

by Respondent at two different times.  Petitioner was hired to 

work in several different capacities which included:  ready-mix 

driver; block driver; dump truck driver; and/or loader operator. 

3.  Mr. Caviglia serves Respondent in a supervisory 

position, and Mr. Caviglia made the decision to hire Petitioner 
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as a truck driver in December 2009 (first employment).  

Respondent hired Petitioner at $12.00 an hour.  

4.  Respondent terminated Petitioner’s employment in  

July 2011 (first employment termination).  Mr. Freeman described 

the circumstances under which Petitioner was terminated as:  

Petitioner failed to unhook some type of ladder or other 

apparatus at a self-loading dock, and drove off causing 

approximately $4,000 to $5,000 of damage to Respondent’s truck 

and/or the dock.  Respondent was responsible for making the 

repairs.  At the time of his first employment termination, 

Petitioner was making $13.00 an hour. 

5.  Approximately five months later, in December 2011,  

Mr. Caviglia re-hired Petitioner to be a truck driver for 

Respondent.  The other drivers employed by Respondent wanted 

Petitioner to return.  Petitioner was hired at $13.00 an hour 

(second employment). 

6.  At various times during Petitioner’s employment with 

Respondent, Petitioner inquired about becoming a “dispatcher” for 

Respondent.  Mr. Freeman indicated to Petitioner that he  

(Mr. Freeman) would think about Petitioner’s dispatcher request.  

However, one of the requirements for Respondent’s dispatcher 

position was the availability to work on Saturdays.  Mr. Freeman 

knew that Petitioner had a second job which required Petitioner 

to work on Saturdays. 
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7.  Since 2004, Petitioner worked part-time as an attendant 

at a local funeral home, which required Petitioner to work some 

Saturdays.  Petitioner was paid $75 per funeral; however, he did 

not know how much he had been paid since his second employment 

termination.  Petitioner did not have any pay-stubs to reflect 

how much he had been paid by the funeral home.  Petitioner 

continues to work for the funeral home. 

8.  In October 2013, Petitioner caused damage to tires on a 

truck belonging to Respondent.  Respondent incurred a financial 

loss as a result of the damaged tires.  Petitioner was terminated 

from his second employment with Respondent on November 20, 2013. 

9.  Petitioner alleged and testified that Mr. Caviglia 

threatened Petitioner at various times during Respondent’s 

operational meetings.
3/
  Two other witnesses, Mr. Timmons and  

Mr. Sandy, testified that they did not observe Petitioner being 

threatened at these meetings. 

10.  Petitioner alleged that he was retaliated against based 

on his race.  Petitioner claimed that he was directed to wash a 

white man’s truck.  Petitioner refused to wash the truck.  

Respondent requires its drivers to wash the trucks that they 

drive each day.  However, there was no evidence of any 

retaliation against Petitioner when he did not wash the other 

man’s truck. 
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11.  Petitioner alleged he asked for raises when he thought 

it appropriate, and was refused.  Mr. Freeman paid his employees 

the going rate, and it was established that Petitioner was being 

paid $14 an hour when he was terminated. 

12.  Mr. Timmons, a former employee of Respondent, received 

the same rate of pay for working as a driver or as a dispatcher 

for Respondent. 

13.  Petitioner’s resumé was admitted into evidence as 

Exhibit C.  Petitioner created this resumé in 2011, and revised 

it one time to assist in the preparation for the hearing.  The  

resumé does not accurately reflect Petitioner’s separate 

employment periods at Respondent, nor does it contain a two-week 

period of employment at another construction company. 

CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

15.  The Florida Civil Rights Act of 1992 (the Act) is 

codified in sections 760.01 through 760.11, Florida Statutes.  

The Act is modeled after Title VII of the Civil Rights Act of 

1964, 42 U.S.C. § 2000, et seq.  Florida courts have determined 

that federal discrimination law should be used as guidance when 

construing its provisions. See Fla. State Univ. v. Sondel, 685 
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So. 2d 923 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. 

Bryant, 586 So. 2d 1205, 1209 (Fla. 1st DCA 1991).  

16.  Petitioner has the initial burden of proving by a 

preponderance of the evidence that Respondent violated his rights 

by a discriminatory act because of his race, color, or in 

retaliation.  This is what Petitioner alleged in his complaint to 

the Commission.  § 120.57(1)(j), Fla. Stat. 

17.  The preponderance of the evidence standard requires 

proof by “the greater weight of the evidence,” Black’s Law 

Dictionary, 1201 (7th ed. 1999), or evidence that “more likely 

than not” tends to prove a certain proposition.  See Gross v. 

Lyons, 763 So. 2d 276, 289 n.1 (Fla. 2000). 

18.  Discriminatory intent can be established through direct 

or circumstantial evidence.  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).  Direct evidence of discrimination 

is evidence that, if believed, establishes the existence of 

discriminatory intent behind an employment decision without 

inference or presumption.  Maynard v. Bd. Of Regents, 342 F.3d 

1281, 1289 (11 Cir. 2033).  

19.  "Direct evidence is composed of only the most blatant 

remarks, whose intent could be nothing other than to discriminate 

on the basis of some impermissible factor."  Schoenfeld v. 

Babbitt, supra. 
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20.  Section 760.01 provides in pertinent part: 

(2)  The general purposes of the Florida 

Civil Rights Act of 1992 are to secure for 

all individuals within the state freedom from 

discrimination because of race, color, 

religion, sex, national origin, age, 

handicap, or marital status and thereby to 

protect their interest in personal dignity, 

to make available to the state their full 

productive capacities, to secure the state 

against domestic strife and unrest, to 

preserve the public safety, health, and 

general welfare, and to promote the 

interests, rights, and privileges of 

individuals within the state. 

 

21.  Section 760.10 provides in relevant part: 

(1)  It is unlawful employment practice for 

an employer: 

 

(a)  To discharge or fail to refuse to hire 

any individual, or otherwise to discriminate 

against any individual with respect to 

compensation, terms, conditions, or 

privileges of employment, because of such 

individual’s race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

22.  Section 760.11(7) provides in pertinent part:  

“Employer” means any person employing 15 or 

more employees for each working day in each 

of 20 or more calendar weeks in the current 

or preceding calendar year, and any agent of 

such a person. 

 

No testimony was received regarding the number of persons 

employed by Respondent.  Petitioner claims that Respondent has 15 

or more employees as evidenced by Exhibit I.  Exhibit I is the 

employment complaint of discrimination, a document completed by 
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Petitioner himself.  The testimony established that he was a 

driver for Respondent, but he was not in a management position.   

Petitioner did not indicate how many employees he saw at 

Respondent’s premises.  Mr. Freeman testified that he was 

Respondent’s president, but provided no information regarding 

Respondent’s size.  Based on the testimony it was established 

that Mr. Freeman, Mr. Caviglia, Mr. Timmons, Mr. Sandy, and 

Petitioner worked for Respondent at one time or another. 

23.  To establish a prima facie case of race and/or color 

discrimination in the present matter, Petitioner is required to 

show that he "(1) is a member of a protected class; (2) was 

qualified for the position at issue; (3) was subject to an 

adverse employment action; and (4) was replaced by someone 

outside the protected class, or, in the case of disparate 

treatment, shows that other similarly situated employees were 

treated more favorably."  Taylor v. On Tap Unlimited, Inc., 282 

Fed. Appx. 801, 803 (11th Cir. 2008). 

24.  It was established that Petitioner is a member of a 

protected class.  However, Petitioner failed to show by the 

preponderance of the evidence that Respondent discriminated 

against him based on race or color or that he was retaliated 

against.  

25.  Based on these facts, Petitioner failed to establish a 

prima facie case of discrimination. 
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered by the 

Florida Commission on Human Relations DISMISSING the Petition for 

Relief filed by Mr. Ford. 

DONE AND ENTERED this 22nd day of December, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   

LYNNE A. QUIMBY-PENNOCK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of December, 2014. 

 

 

ENDNOTES 

 
1/  This motion was filed at 8:00 a.m. on the morning of the 

hearing.  Petitioner’s Qualified Representative (QR) reflected in 

the pleading Respondent’s objection to the motion.  The motion 

was denied based on the timeliness of it. 
 

2/
  At hearing, Exhibit I was admitted over objection.  As 

described, this hearing was conducted via video teleconference.  

The undersigned, located in Tallahassee, had been provided copies 

of all the proposed exhibits.  As each exhibit was introduced and 

moved into evidence, the undersigned identified the exhibit, and 

admitted those documents into evidence (Exhibits A, B, C, and I).   

The court reporter, located with the parties in Orlando, received 

and marked Exhibits A, B, C, and incorrectly marked Petitioner’s 

Exhibit H, instead of I, and attached the Exhibits to the 
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Transcript.  Petitioner’s QR brought this discrepancy to 

Respondent’s counsel’s attention, and Respondent’s counsel did 

not object to Petitioner’s QR filing a motion to correct the 

record to reflect Exhibit I was the “EMPLOYMENT COMPLAINT OF 

DISCRIMINATION.” 

 
3/
  Mr. Caviglia was at the hearing, but was not called by either 

party to testify. 

 

 

COPIES FURNISHED: 

 

Cheyanne Michelle Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32301 

(eServed) 

 

Jeffrey S. Hammer, Esquire 

Alvarez, Winthrop, Thompson and Storey 

Suite 600 

390 North Orange Avenue 

Orlando, Florida  32801 

(eServed) 

 

Jamison Jessup 

557 Noremac Avenue 

Deltona, Florida  32738 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




