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RECOMMENDED ORDER 

 Administrative Law Judge Edward T. Bauer held a final 

hearing in this case by video teleconference between sites in 

Tallahassee and Pensacola, Florida, on November 13 and 

December 2, 2014.   
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STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful employment 

practices alleged in the Charge of Discrimination filed with the 

Florida Commission on Human Relations ("FCHR") and, if so, what 

relief should Petitioner be granted.   
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PRELIMINARY STATEMENT 

 On January 17, 2014, Petitioner filed a Charge of 

Discrimination ("Complaint") with FCHR alleging, in relevant 

part, that Gulf Coast Health Care ("Respondent") discriminated 

against her because of her race.  Following its investigation of 

the Complaint, FCHR notified the parties that there was "no 

reasonable cause to believe that an unlawful employment practice 

occurred."   

Petitioner elected to pursue administrative remedies, 

timely filing a Petition for Relief with FCHR on or about 

August 4, 2014.  On the same day, FCHR referred the matter to 

the Division of Administrative Hearings ("DOAH") for further 

proceedings.  

As noted above, the final hearing was held on November 13 

and December 2, 2014, during which Petitioner testified on her 

own behalf, called 12 other witnesses (Shermel Parham, 

Jacqueline James, Stacy McKenzie, Regine Smith, Rhonda Wilson, 

Nicole Sweeney, Rose Coleman, Eric Brun, Heidi Duncan, Cheryl 

Cobb, Earline Heno, and Nancy Christmas), and introduced 

exhibits A through G.  Respondent introduced 7 exhibits, 

numbered 1 through 7. 

Although FCHR furnished a court reporter to record the 

final hearing, no transcript has been filed for the 
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undersigned's use in preparing this Recommended Order.  Both 

parties filed Proposed Recommended Orders, which the undersigned 

has considered. 

Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2013 codification.   

FINDINGS OF FACT 

1.  At all times material to this proceeding, Petitioner, 

an African-American female, was employed as a nurse at Bayside 

Manor ("Bayside"), a long-term nursing facility owned and 

operated by Respondent.   

2.  Petitioner began her employment with Respondent in or 

around 2004, which continued until she resigned from her 

position on December 5, 2013.  Petitioner's Complaint, which she 

filed shortly thereafter, raises two discrete claims.  First, 

Petitioner asserts that, because of her race, Respondent treated 

her disparately by issuing her a written reprimand without 

cause.  Petitioner further contends that she was constructively 

discharged from her position due to the existence of an 

intolerable, racially-charged working environment.    

3.  Beginning with the first issue, it is undisputed that, 

on December 5, 2013, a member of Bayside's administration cited 

Petitioner for "failure to follow policies," and that the 

genesis of the reprimand was Petitioner's act of maintaining 
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possession of a drug-cart key while taking a lunch break.  The 

parties are in sharp disagreement, though, as to whether 

Respondent's policies required staff members to surrender drug-

cart keys while eating lunch on site. 

4.  On this point, the credible evidence demonstrates that, 

on the date of the purported infraction, Petitioner was required 

to turn in her drug-cart key during lunchtime only if she left 

the worksite.  As it is evident that Petitioner remained at 

Bayside during her lunch break on the date in question, the 

undersigned is persuaded that the December 5, 2014, reprimand 

should not have been issued.    

5.  This does not end the inquiry, however, as Petitioner 

must also demonstrate, in order to prove her claim of disparate 

treatment, that the reprimand constituted an adverse employment 

action and that it was issued on account of her race.  Here, 

Petitioner's claim fails on the first prong (making it 

unnecessary to address the second), for the record is devoid of 

evidence that the December 5 reprimand led to a materially 

adverse consequence such as lowered pay, demotion, suspension, 

loss of benefits, or the like.
1/
   

6.  As for the claim of constructive discharge, the 

evidence adduced at final hearing focused almost exclusively on 

the conduct of Heidi Duncan, who served as Bayside's director of 
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nursing during Petitioner's term of employment.  In particular, 

Petitioner testified:  that Ms. Duncan frequently spoke to her 

in a demeaning fashion; that, on one occasion, Ms. Duncan 

harshly——and erroneously——scolded her for leaving work 

unfinished at the end of a shift; that Ms. Duncan reassigned her 

to a different floor of the facility (by all appearances, a 

change that did not affect the terms of Petitioner's 

employment); that, on one particular day, Ms. Duncan brusquely 

instructed her to do as she was told, at which point Petitioner 

broke into tears; that Ms. Duncan forbade her (Petitioner's) 

husband from visiting Bayside because of his "black man's 

swagger"; that, on the lone occasion when she attempted to 

complain about Ms. Duncan to a member of Bayside's management, 

her concerns were brushed aside; and that Ms. Duncan attempted 

to stir up marital discord between Regine Smith——Petitioner's 

direct supervisor, who, in turn, reported to Ms. Duncan——and 

Ms. Smith's husband by telephoning Mr. Smith and informing him 

that Ms. Smith was nowhere to be found at the worksite.
2/
  

According to Petitioner, the straw that broke the camel's back 

was Respondent's erroneous issuance of the December 5 reprimand.    

7.  Assuming for argument's sake that Petitioner's 

recounting of the foregoing incidents was credible and, 

moreover, that each event was the product of racial animus, the 
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evidence fails to satisfy the high threshold applicable to 

constructive discharge actions——namely, that the working 

conditions were so intolerable that a reasonable person would be 

forced into involuntary resignation.  To be sure, the comment 

regarding Petitioner's husband was despicable and outrageous, 

and the undersigned has no doubt that Ms. Duncan's abrasive 

management style added unnecessary anxiety to an already 

stressful line of work.  Nevertheless, as discussed below, it 

has not been shown that a reasonable person in Petitioner's 

shoes would have felt forced to quit, particularly since the 

credible evidence discloses only one attempt by Petitioner (on 

an unspecified date) to address her concerns with a member of 

Bayside's management.  Accordingly, Petitioner's constructive 

discharge claim fails. 

CONCLUSIONS OF LAW 

I.  Jurisdiction  

8.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569 and 120.57(1), 

Florida Statutes (2014). 

II.  The FCRA 

9.  The Florida Civil Rights Act of 1992 ("the FCRA"), 

chapter 760, Florida Statutes, prohibits discrimination in the 
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workplace.  Among other things, the FCRA makes it unlawful for 

an employer: 

To discharge or to fail or refuse to hire 

any individual, or otherwise to discriminate 

against any individual with respect to 

compensation, terms, conditions, or 

privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

§ 760.10(1)(a), Fla. Stat.  

10.  The FCRA, as amended, was patterned after Title VII of 

the Civil Rights Acts of 1964 and 1991 ("Title VII"), as well as 

the Age Discrimination in Employment Act ("the ADEA").  As such, 

federal decisional authority interpreting Title VII and the ADEA 

is applicable to cases arising under the FCRA.  Valenzuela v. 

GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3d DCA 2009); 

Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 (Fla. 1st 

DCA 1996).  

11.  Complainants alleging unlawful discrimination may 

prove their case using direct evidence of discriminatory intent.  

Direct evidence is evidence that, if believed, would prove the 

existence of discriminatory intent without resort to inference 

or presumption.  Denney v. City of Albany, 247 F.3d 1172, 1182 

(11th Cir. 2001).  "[O]nly the most blatant remarks, whose 

intent could be nothing other than to discriminate on the basis 

of some impermissible factor constitute direct evidence of 
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discrimination."  Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 

1086 (11th Cir. 2004)(internal quotation marks omitted).   

12.  When no direct proof of discrimination exists, the 

employee may attempt to establish a prima facie case 

circumstantially through the burden-shifting framework 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

802-05 (1973).  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Kidd v. Mando Am. Corp., 

731 F.3d 1196, 1202 (11th Cir. 2013).  If, however, the employee 

succeeds in making a prima facie case, the burden then shifts to 

the employer to articulate a legitimate, non-discriminatory 

reason for its complained-of conduct.  Id.  This intermediate 

burden of production, not persuasion, is "exceedingly light."  

Vessels v. Atlanta Indep. Sch. Sys., 408 F.3d 763, 769-70 (11th 

Cir. 2005).  Should the employer meet this burden, the employee 

must then establish that the proffered reason was not the true 

reason for the employment decision, but rather a pretext for 

discrimination.  Kidd, 731 F.3d at 1202.  Notwithstanding these 

shifts in the burden of production, the ultimate burden of 

persuasion remains at all times with the employee.  Id.  

III.  The Charges 

13.  With this framework in place, the undersigned turns to 

the charges of discrimination pleaded in the Complaint:  that 
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Petitioner was treated disparately on account of her race by the 

issuance of the December 5, 2013, reprimand; and that Respondent 

constructively discharged Petitioner from her nursing position.  

Each claim is discussed separately below. 

A.  Disparate Treatment 

 14.  As the record is devoid of any direct evidence that 

the December 5, 2013, reprimand was issued because of 

Petitioner's race, this claim is analyzed pursuant to the 

McDonnell Douglas burden-shifting framework.  In this context, 

Petitioner can establish a prima facie case of race 

discrimination upon proof of four elements:  1) that she was a 

member of a protected class; 2) that she was qualified for the 

position; 3) that she was subjected to an adverse employment 

action; and 4) that her employer treated similarly-situated 

employees outside of her protected class more favorably than she 

was treated.  Burke-Fowler v. Orange Cnty., 447 F.3d 1319, 1323 

(11th Cir. 2006).   

 15.  The first two elements of the foregoing test are 

obviously satisfied, as the evidence demonstrates that 

Petitioner is a member of a protected class and was qualified 

for the position.  See Gregory v. Daly, 243 F.3d 687, 696 (2d 

Cir. 2001)(holding that a plaintiff "need only make the minimal 

showing that she possesses the basic skills necessary for the 
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performance of [the] job" to satisfy the requirement that the 

plaintiff was qualified). 

16.  As for the third element, however, Petitioner has 

failed to prove that the reprimand constituted an adverse 

employment action, for there is no evidence that the discipline 

led to tangible harm in the form of a suspension, demotion, 

disentitlement to a promotion, or lost pay or benefits.  Barnett 

v. Athens Reg'l Med. Ctr., 550 Fed. Appx 711, 713 (11th Cir. 

2013)(holding that reprimands did not constitute adverse 

employment actions where neither resulted in a reduction in pay, 

a change of job duties, the disentitlement to a raise, or the 

plaintiff's termination, demotion, or suspension); Taylor v. 

Geithner, 703 F.3d 328, 338 (6th Cir. 2013).  This is so despite 

the fact that the reprimand brought Petitioner one step closer 

to termination.
3/
  As the court explained in Oest v. Illinois 

Department of Corrections, 240 F.3d 605, 613 (7th Cir. 2001):  

Nor do we believe that the oral or written 

reprimands received by Ms. Oest under the 

Department's progressive discipline system 

can be considered . . . as implicating 

sufficiently tangible job consequences to 

constitute an independent basis of liability 

under Title VII.  With the benefit of 

hindsight, it can be said that, in this 

case, each oral or written reprimand brought 

Ms. Oest closer to termination.  Such a 

course was not an inevitable consequence of 

every reprimand, however . . . .  Moreover, 

Ms. Oest has not pointed to any immediate 

consequence of the reprimands, such as the 
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ineligibility for jobs benefits like 

promotion, transfer to a favorable location, 

or an advantageous increase in 

responsibilities.  

 

(internal citations and quotation marks omitted).   

17.  As Petitioner has failed to demonstrate that the 

December 5, 2013, reprimand constituted an adverse employment 

action, her claim of disparate treatment must be dismissed. 

B.  Constructive Discharge 

18.  The undersigned turns next to Petitioner's principal 

contention——namely, that she was constructively discharged from 

her nursing position.  Proving such a claim is no easy task: 

To establish a constructive discharge, a 

plaintiff must show that working conditions 

were so intolerable that a reasonable person 

in her position would have been compelled to 

resign.  This objective standard sets a high 

threshold; it requires a plaintiff to show 

harassment that is more severe or pervasive 

than the minimum level required to establish 

a hostile working environment.  We have 

required pervasive conduct by employers 

before finding that a constructive discharge 

occurred. 

 

Menzie v. Ann Taylor Retail, Inc., 549 Fed. Appx. 891, 894-95 

(11th Cir. 2013)(internal citations and quotation marks 

omitted); Tutman v. WBBM-TV, Inc., 209 F.3d 1044, 1050 (7th Cir. 

2000)("Working conditions for constructive discharge must be 

even more egregious than the high standard for hostile work 

environment because in the ordinary case, an employee is 
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expected to remain employed while seeking redress.")(internal 

quotation marks omitted). 

 19.  Turning to the merits, the incidents detailed in 

paragraph six, supra, fail to meet even the standard for a 

hostile work environment, as conduct far more egregious has been 

held to be insufficiently severe and pervasive to alter the 

terms and conditions of employment.  See Godoy v. Habersham 

Cnty., 211 Fed. Appx. 850, 853-54 (11th Cir. 2006)(affirming 

summary judgment for defendant on hostile environment claim, 

notwithstanding evidence that plaintiff was subjected to racial 

slurs "almost every shift," was told by a supervisor "to go back 

to his boat and sail to South America where he belongs," and, on 

one occasion, was battered by a supervisor); Barrow v. Georgia 

Pacific Corp., 144 Fed. Appx. 54, 57-58 (11th Cir. 2005) 

(affirming order granting summary judgment for defendant, 

despite plaintiff's allegations that he saw displays of the 

rebel flag on tool boxes and hard hats, the letters "KKK" on a 

bathroom wall, and a noose in another employee's locker; that a 

superintendent called him "nigger" three times in one year, 

repeatedly referred to him as "boy," and told him two or three 

times that he was going to kick his "black ass"; and that his 

supervisor called him a "nigger" and threatened to "cut" him if 

he looked at "that white girl")
4/
; Lawrence v. Wal-Mart Stores, 
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Inc., 236 F. Supp. 2d 1314, 1318-19, 1325 (M.D. Fla. 2002) 

(granting defendant's motion for summary judgment on hostile 

environment claim, notwithstanding evidence that manager made 

threats to an African-American plaintiff, such as "I have that 

gun at home along with several more at home just like it to 

shoot blacks," while patting him on the back; that, after 

plaintiff received positive feedback from upper management, 

manager told him "we don't like heroes . . . remember how we did 

blacks back in the thirties when they got out of hand . . . we 

would take them out back and lynch them"; and that, on several 

occasions, plaintiff was referred to as "homeboy" and "boy").   

 20.  In light of Petitioner's failure to prove the 

existence of a hostile work environment, she cannot, as a matter 

of law, establish that a constructive discharge occurred.  

Barrow, 144 Fed. Appx. at 59 ("[Plaintiff], as explained, failed 

to meet even the standard for a hostile work environment.  She 

cannot, therefore, meet the higher standard for constructive 

discharge"); Dexter v. Amedisys Home Health, Inc., 965 F. Supp. 

2d 1280, 1293 (N.D. Ala. 2013)(same as Barrow). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 
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Conclusions of Law contained in this Recommended Order.  

Further, it is RECOMMENDED that the final order dismiss the 

Petition for Relief.   

DONE AND ENTERED this 18th day of December, 2014, in 

Tallahassee, Leon County, Florida. 

S 
___________________________________ 

Edward T. Bauer 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675  

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 18th day of December, 2014. 

 

 

ENDNOTES 

 
1/
  Although the record includes copies of several previous 

reprimands (dated April 14, 2011, July 10, 2012, and January 8, 

2013), only the reprimand of December 5, 2013, was squarely 

pleaded in the Complaint.  Carter v. City of Pompano, DOAH 

Case No. 10-10513 (Fla. DOAH Jan. 25, 2012; FCHR Mar. 27, 2012) 

(explaining that, in order to prevent circumvention of FCHR's 

investigatory and conciliatory role, only those claims that are 

"fairly encompassed" within a timely-filed complaint can be the 

subject of an administrative proceeding).  In any event, there 

is no evidence that the issuance of the earlier reprimands 

resulted in tangible harm, nor has it been shown that the 

discipline was imposed because of Petitioner's protected status. 

  
2/
  During her case-in-chief, Petitioner also adduced testimony 

from three African-American co-workers——Regine Smith, Cheryl 
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Cobb, and Shermel Parham——each of whom recounted alleged 

instances of mistreatment suffered at the hands of Ms. Duncan or 

other members of the staff.  In particular, Ms. Smith testified 

that Ms. Duncan frequently spoke to her "like a dog" (an issue 

she asserts was ignored by Bayside's management); that 

Ms. Duncan made an unnecessary telephone call to her 

(Ms. Smith's) husband in an effort to stir up trouble; and that, 

on one occasion, Ms. Duncan wrongfully threatened to escort her 

out of the building.  Similarly, Ms. Parham asserted that 

Ms. Duncan threatened to "get rid" of her; "poked" her chest 

with a document; yelled at her on a frequent basis; and unfairly 

issued her a reprimand for neglecting to tell a physician that 

the delivery of an antibiotic had been delayed.  For her part, 

Ms. Cobb testified that Amber Jordan, a desk nurse, stated that 

"blacks are stupid . . . and don't understand the answer 'no,'" 

and that Ms. Duncan did nothing about it when a complaint was 

raised. 

 

Save for the incident in which Ms. Duncan telephoned 

Ms. Smith's husband, there is an absence of competent evidence 

that Petitioner was aware of the foregoing events at the time of 

her resignation.  As such, the testimony detailed above, even if 

credible, cannot support Petitioner's claim of constructive 

discharge.  See Adams v. Austal, U.S.A., L.L.C., 754 F.3d 1240, 

1258 (11th Cir. 2014)("The district court did not abuse its 

discretion by excluding evidence about incidents of harassment 

of which [plaintiffs] were unaware"); Berryman v. SuperValu 

Holdings, Inc., 669 F.3d 714, 718 (6th Cir. 2012)("In short, a 

plaintiff does not need to be the target of, or a witness to 

harassment in order to consider that harassment in the totality 

of the circumstances; but he does need to know about it"); 

Hargrave v. Cnty. of Atlantic, 262 F. Supp. 2d 393, 421 (D.N.J. 

2003)("[T]here must at least be some evidence that plaintiff was 

subjectively aware of the discrimination or harassment allegedly 

directed at her fellow employees at some point during the course 

of her employment"); Velez v. QVC, Inc., 227 F. Supp. 2d 384, 

410 (E.D. Pa. 2002)("[A] plaintiff relying upon the employer's 

past discriminatory conduct toward other employees must show 

that he or she was aware of the incidents during his or term of 

employment, and that, under the circumstances of the case, there 

is a nexus between the discrimination directed at him or her, 

and that directed at others").  

  
3/
  The December 5, 2013, reprimand expressly warned Petitioner 

that "any other disciplinary action may result in termination." 
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4/
  The Eleventh Circuit's opinion in Barrow has been cited with 

approval by the Fourth District Court of Appeal.  See Fla. Dep't 

of Child. & Fams. v. Shapiro, 68 So. 3d 298, 304 (Fla. 4th DCA 

2011)(citing Barrow in support of holding that co-worker's 

racial and religious comments were insufficiently severe to 

alter the terms and conditions of plaintiff's employment). 

 

 

COPIES FURNISHED: 

 

Terrilyn A. Robinson 

613 North H Street 

Pensacola, Florida  32501 

 

Jeremy C. Branning, Esquire 

Clark, Partington, Hart,  

  Larry, Bond & Stackhouse 

Post Office Box 13010 

Pensacola, Florida  32591-3010 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

4075 Esplanade Way, Room 110 

Tallahassee, Florida  32399 

(eServed) 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




