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STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, a package 

delivery company, unlawfully discriminated against an employee 

on the basis of his disability in violation of the Florida Civil 
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Rights Act, after Petitioner, a package-car driver for 

Respondent, became an insulin-dependent diabetic and could not 

be medically certified as physically qualified to drive a 

federally-regulated commercial vehicle. 

PRELIMINARY STATEMENT 

 

On May 24, 2013, Petitioner Craig Jackson filed an 

Employment Complaint of Discrimination with the Florida 

Commission on Human Relations ("FCHR").  In his complaint, 

Mr. Jackson alleged that because he suffers from a medical 

condition (insulin-controlled diabetes), Respondent U.P.S. 

("UPS") had demoted him from driver to car washer, and had cut 

his daily work shift from eight hours to five hours. 

Mr. Jackson charged that UPS had unlawfully discriminated 

against him on the basis of disability or handicap. 

The FCHR investigated the case and issued a determination 

of "No Cause" on February 21, 2014.  Mr. Jackson timely filed a 

Petition for Relief with the FCHR, which forwarded the matter to 

the Division of Administrative Hearings on March 14, 2014.  An 

Administrative Law Judge ("ALJ") was assigned to hear the case, 

and he scheduled the final hearing for June 4, 2014.  On 

Petitioner's motion, which UPS opposed, the final hearing was 

continued until July 21, 2014. 
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At the hearing, Mr. Jackson testified on his own behalf and 

offered Petitioner's Exhibit 1, which was admitted into 

evidence.  During its case, UPS called as witnesses Kimberly 

Ocampo, Robert Whittington, Gregory Daw, and David Killoran.  

Respondent's Exhibits 1 through 8, 11, 12, 14, and 23 were 

received in evidence as well. 

The final hearing transcript was filed on August 22, 2014.  

UPS filed its Proposed Findings of Fact, Conclusions of Law and 

Recommended Order by the deadline established at hearing, which 

was August 20, 2014.  Mr. Jackson did not file a proposed 

recommended order.   

 Unless otherwise indicated, citations to the Florida 

Statutes refer to the 2014 Florida Statutes. 

FINDINGS OF FACT 

 1.  At all times relevant to this case, Petitioner Craig 

Jackson ("Jackson") worked for UPS, which was his employer, 

still, as of the final hearing.  During his 24 years of service 

to the company, Jackson has held several different positions at 

UPS, including——from 1994 to 2009——full-time package-car driver.  

From 2011 through the date of the final hearing, Jackson worked 

part time as a car washer at UPS's West Palm Beach facility. 

 2.  Jackson, who is an insulin-dependent diabetic, alleges 

that UPS unlawfully discriminated against him based upon his 
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disability (diabetes), either by refusing to return him to his 

former position of package-car driver in August 2012 when he 

claims to have been medically cleared for such work, or by 

failing to make a reasonable accommodation for his disability, 

which in Jackson's view requires that UPS offer him what is 

known in company parlance as an "inside-inside" (or "22.3") 

position——that is, a position comprising two part-time jobs in a 

combination affording the employee full-time hours.     

 3.  In 2006, as mentioned, Jackson was employed as a full-

time package-car driver for UPS.  That year, Jackson learned 

that he had diabetes mellitus.  This is an especially worrisome 

diagnosis for a commercial driver of a vehicle in interstate 

commerce, for such vehicles are under the regulatory 

jurisdiction of the federal Department of Transportation 

("USDOT"), and federal regulations disqualify insulin-dependent 

diabetics from driving commercial motor vehicles.  Fortunately 

for Jackson, when he was initially diagnosed, he did not require 

insulin to control the disease.   

 4.  The parties agree that to drive a UPS package car, an 

employee must be medically certified as physically qualified 

pursuant to federal law.  To satisfy this requirement, the 

employee must undergo a physical examination and obtain a 

medical examiner's certificate attesting that he is physically 
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qualified to drive commercial vehicles in interstate commerce.  

The parties refer to this instrument as a "DOT card."  To repeat 

for emphasis, a person is physically qualified to be a 

commercial driver only if, among other things, he has "no 

established medical history or clinical diagnosis of diabetes 

mellitus currently requiring insulin for control."  49 C.F.R.  

§ 391.41(b)(3).  Thus, an insulin-dependent diabetic cannot 

obtain a DOT card (unless he applies for and receives an 

exemption from the diabetes standard, as explained below).     

5.  UPS has a written job description for the package-car 

driver position that unambiguously requires a driver to comply 

with all USDOT-imposed conditions for operating a commercial 

motor vehicle in interstate commerce, which include the 

possession of a valid interstate DOT card.  There is, to be 

clear, no dispute that a person is not qualified to hold the 

position of package-car driver for UPS if the person lacks a 

current DOT card.   

 6.  In 2009, Jackson was prescribed insulin to control his 

diabetes.  Jackson informed UPS of this change in his physical 

condition, which rendered him medically unable to work as a 

package-car driver and cost him his DOT card in August 2009.  

Under the Collective Bargaining Agreement ("CBA") between UPS 

and the International Brotherhood of Teamsters Union, Jackson 
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was entitled, because he remained physically able to work inside 

the company's facility, to be assigned temporarily to an 

"inside" job, which would guarantee him eight hours of work per 

day——the same number of hours a driver is guaranteed.  

Therefore, when Jackson notified UPS that he was now an insulin-

dependent diabetic, UPS moved Jackson inside the building, where 

he worked from 12:45 a.m. to 8:45 a.m. each day as both a part-

time car washer and part-time sorter in the "pre-load."   

 7.  Upon learning of his illness, UPS informed Jackson that 

he could apply to the USDOT Federal Motor Carrier Safety 

Administration ("FMCSA") for an exemption from the diabetes 

standard pursuant to the Federal Diabetes Exemption Program.  If 

approved, such an exemption (or "DOT waiver") permits an 

insulin-dependent diabetic to receive a valid DOT card.
1/
   

 8.  The application process for obtaining a DOT waiver 

takes up to six months and requires the applicant to undergo 

several medical examinations, including one by an 

endocrinologist and another by an ophthalmologist or 

optometrist.  If the applicant is deemed eligible for the 

exemption, then the FMCSA must twice publish the applicant's 

name and information regarding his insulin use in the Federal 

Register, first allowing a 30-day period for public comment and 

then giving notice of the final agency decision.  Upon granting 
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an exemption, the FMCSA issues the applicant an exemption 

certificate, which remains valid for a maximum of two years and 

is conditioned on quarterly and annual medical monitoring.
2/
  A 

person who qualifies for a DOT card by virtue of having obtained 

a DOT waiver must have on his person a copy of the exemption 

certificate when on duty.  49 C.F.R. § 391.41(a)(1)(ii). 

 9.  At no time relevant to this case did Jackson apply to 

the FMCSA for an exemption from the diabetes standard, and he 

had not done so as of the final hearing.   

 10.  UPS has in place a process by which an employee may 

seek an accommodation for a disability.  Jackson availed himself 

of this process in April 2010.  After evaluating the medical 

information that Jackson submitted, UPS approved his request for 

an accommodation, in or around November 2010.   

11.  On January 14, 2011, UPS managers met with Jackson to 

offer him an accommodation, which was to place him in one or the 

other of the two part-time positions he was then occupying.  

Jackson wanted a full-time position, but UPS did not have one 

available for him at that time.  He was, therefore, given a 

choice between the part-time car washer position and the part-

time position in pre-load.  After consulting with his union 

steward, Jackson chose the part-time car washer position and 

started working in that capacity on January 25, 2011.   
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12.  As a part-time employee, Jackson was guaranteed three 

and one-half hours of work each day.  Jackson conceded at 

hearing, however, that in practice he usually worked closer to 

eight hours daily, depending on the volume of work available at 

the facility.  On occasion his hours fell to as low as five 

hours per day, but this was the exception, for his manager 

sought consistently to maximize Jackson's hours. 

13.  Following his decision to accept the part-time car 

washer job as his accommodation, Jackson filed several 

grievances through the union requesting that he be allowed to 

work as a 22.3 employee.  Jackson believed he had been treated 

unfairly because another employee at the West Palm Beach 

facility who is an insulin-dependent diabetic had a 22.3 job 

like the one Jackson wanted.  That employee, however, had held 

his 22.3 position since 2005 or 2006, and the last time an 

inside-inside combination position had become available at the 

West Palm Beach facility was in 2009 or earlier.  If such a 

position were to open up, Jackson could "bid" on it, but 

employees at the West Palm Beach facility already holding 22.3 

positions, and full-time employees at the site, would have, in 

that order, the right to bid for the job ahead of Jackson who, 

as a part-time employee, would have a relatively low priority in 

the bidding process.  The upshot is that, during the period 
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relevant to this case, UPS never had a 22.3 position to offer 

Jackson.  His grievances were denied.   

14.  At some point in or around August 2012, after having 

worked as a part-time car washer for about one-and-a-half years, 

Jackson visited the medical clinic that conducts physical 

examinations for UPS drivers.  Somehow, Jackson was able to 

obtain a DOT card from the clinic, even though, as the card 

indicates on its face, Jackson did not, as required, present to 

the medical examiner proof of an exemption from the diabetes 

standard, which he did not have.  UPS questioned the validity of 

the DOT card and, because Jackson did not possess an exemption 

certificate as required by federal law, refused to let him drive 

a package car. 

15.  On May 17, 2013, Jackson filed a charge of 

discrimination, alleging that UPS had discriminated against him 

because of his disability. 

Ultimate Factual Determinations 

16.  Taken as a whole, the evidence in this case is either 

insufficient to establish that UPS discriminated unlawfully 

against Jackson on the basis of his medical condition; or it 

proves, affirmatively, that UPS did not, in all likelihood, 

unlawfully discriminate against him.  Assuming that Jackson has 

a disability covered by the Florida Civil Rights Act, he is 
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clearly unable to perform the essential functions of a package-

car driver with or without a reasonable accommodation because, 

as an insulin-dependent diabetic, he does not meet the federal 

diabetes standard, and he has not obtained an exemption from 

that requirement; thus, Jackson failed to establish that he is a 

"qualified individual."  Moreover, UPS provided Jackson with a 

reasonable accommodation when it placed him in the part-time car 

washer position which he has held since January 25, 2011.  In 

sum, it is determined, as a matter of ultimate fact, that UPS 

did not violate the civil rights laws in its treatment of 

Jackson. 

CONCLUSIONS OF LAW 

17.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

sections 120.569 and 120.57(1), Florida Statutes. 

18.  The Florida Civil Rights Act of 1992 ("FCRA") is 

codified in sections 760.01 through 760.11.  Section 760.10 

provides, in relevant part, as follows: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 
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national origin, age, handicap, or marital 

status.  

 

19.  Section 760.10(8) provides that an employer may 

lawfully: 

(a)  Take or fail to take any action on the 

basis of religion, sex, national origin, 

age, handicap, or marital status in those 

certain instances in which religion, sex, 

national origin, age, absence of a 

particular handicap, or marital status is a 

bona fide occupational qualification 

reasonably necessary for the performance of 

the particular employment to which such 

action or inaction is related. 

 

(emphasis added). 

20.  When "a Florida statute [such as the FCRA] is modeled 

after a federal law on the same subject, the Florida statute 

will take on the same constructions as placed on its federal 

prototype."  Brand v. Fla. Power Corp., 633 So. 2d 504, 509 

(Fla. 1st DCA 1994).  Therefore, claims for handicap-based 

employment discrimination brought under the FCRA are determined 

using the analytical framework designed for analogous claims 

arising under the Americans with Disabilities Act ("ADA"),  

42 U.S.C. § 12101, et seq., as amended.  See, e.g.,  Greenberg 

v. BellSouth Telecomms., Inc., 498 F.3d 1258, 1263-64 (11th Cir. 

2007).  Accordingly, federal case law interpreting the ADA is 

applicable to cases arising under the FCRA. 
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21.  The ADA prohibits employers from discriminating 

against a qualified individual with a disability because of that 

person's disability.  42 U.S.C. § 12112(a).  A "qualified 

individual" is one "who, with or without reasonable 

accommodation, can perform the essential functions of the 

employment position that such individual holds or desires."   

42 U.S.C. § 12111(8).   

22.  ADA claims are evaluated using the McDonnell Douglas 

burden-shifting analysis.  Holly v. Clairson Indus., L.L.C., 492 

F.3d 1247, 1255 (11th Cir. 2007).  In McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 802-803 (1973), the U.S. Supreme Court 

articulated a scheme for analyzing employment discrimination 

claims where, as here, the complainant relies upon 

circumstantial evidence of discriminatory intent.  Pursuant to 

this analysis, the complainant has the initial burden of 

establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination.  Failure to establish a prima 

facie case of discrimination ends the inquiry.  See Ratliff v. 

State, 666 So. 2d 1008, 1012 n.6 (Fla. 1st DCA 1996), aff'd, 679 

So. 2d 1183 (Fla. 1996)(citing Arnold v. Burger Queen Sys., 509 

So. 2d 958 (Fla. 2d DCA 1987)).   

23.  If, however, the complainant succeeds in making a 

prima facie case, then the burden shifts to the employer to 
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articulate a legitimate, non-discriminatory reason for its 

conduct.  This intermediate burden of production, not 

persuasion, is "exceedingly light."  Turnes v. Amsouth Bank, 

N.A., 36 F.3d 1057, 1061 (11th Cir. 1994).  If the employer 

carries this burden, then the complainant must establish that 

the proffered reason was not the true reason but merely a 

pretext for discrimination.  St. Mary's Honor Ctr. v. Hicks, 509 

U.S. 502, 516-518, 113 S. Ct. 2742, 2752-53, 125 L. Ed. 2d 407, 

422-23 (1993).  At all times, the "ultimate burden of persuading 

the trier of fact that the [charged party] intentionally 

discriminated against" him remains with the complainant.  

Silvera v. Orange Cnty. Sch. Bd., 244 F.3d 1253, 1258 (11th Cir. 

2001), cert. denied, 534 U.S. 976, 122 S. Ct. 402, 151 L. Ed. 2d 

305 (2001), reh'g denied, 535 U.S. 1013, 122 S. Ct. 1598, 152 L. 

Ed. 2d 513 (2002).  The claimant must show not merely that the 

employer's employment decisions were mistaken, but that they 

were in fact motivated by discriminatory animus.  See Wilson v. 

B/E Aerospace, Inc., 376 F.3d 1079, 1092 (11th Cir. 2004).   

24.  To state a prima facie case of discrimination in 

violation of the ADA, a complainant "must prove that (1) she has 

a disability; (2) she is a qualified individual; and (3) she was 

subjected to unlawful discrimination because of her disability."  
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See, e.g., Morisky v. Broward Cnty., 80 F.3d 445, 447 (11th Cir. 

1996).   

25.  UPS does not dispute that Jackson has the disability 

of insulin-dependent diabetes.  See Samson v. Fed. Express 

Corp., 746 F.3d 1196, 1200 n.3 (11th Cir. 2014)(accepting 

parties' agreement that plaintiff's diabetes constituted a 

disability).  Further, since the passage of the ADA Amendments 

Act ("ADAAA") in 2010, which expanded the definition of 

"disability" under the ADA, courts have found that diabetes is a 

disability covered by the ADA.  See Koller v. Riley Riper Hollin 

& Colagreco, 850 F. Supp. 2d 502, 513 (E.D. Pa. 2012)(ADAAA was 

adopted to address certain impairments, including diabetes, that 

were not receiving the protection that Congress intended); 

Garner v. Chevron Phillips Chem. Co., L.P., 834 F. Supp. 2d 528, 

539 (S.D. Tex. 2011)(ADAAA covers diabetes if the disease would 

substantially limit a major life activity when active).  Jackson 

has proved the first element of his prima facie case.  

26.  Jackson failed, however, to show that he is a 

qualified individual with a disability who is able to perform 

all of the essential functions of the package-car driver 

position.  "Essential functions" are the fundamental job duties 

of a position, including any function whose performance is the 

raison d'être of the position.  See 29 C.F.R. § 1630.2(n)(2)(i).  
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In determining what functions are deemed essential, the ADA 

states that 

consideration shall be given to the 

employer's judgment as to what functions of 

a job are essential, and if an employer has 

prepared a written description before 

advertising or interviewing applicants for 

the job, this description shall be 

considered evidence of the essential 

functions of the job. 

 

42 U.S.C. § 12111(8).  UPS's written job description clearly 

requires that a package-car driver maintain a current DOT card 

in compliance with federal law.   

27.  Federal regulations expressly prohibit insulin-

dependent diabetics, such as Jackson, from driving commercial 

motor vehicles in interstate commerce.  See 49 C.F.R.  

§ 391.41(b)(3).  It is undisputed, moreover, that Jackson never 

obtained an exemption from the diabetes standard.  Because of 

his disability, Jackson cannot obtain a DOT card absent a DOT 

waiver.  Without a valid DOT card, Jackson is not qualified to 

drive a UPS package car, and hence he does not meet the 

essential functions of the job of package-car driver.   

28.  Because Jackson is not a qualified individual with a 

disability, his claim founders on the second element of his 

prima facie case.  See Bay v. Cassens Transp. Co., 212 F.3d 969, 

976 (7th Cir. 2000)(employer was entitled to rely on employee's 

failure to obtain USDOT-required medical certification in 
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refusing employee's request to return to driving a commercial 

motor vehicle).    

29.  Even if Jackson could establish the first and second 

elements of his prima facie case of disability discrimination, 

the evidence shows that UPS did not discriminate against him 

because of his disability when it refused to return him to the 

driver position based on the August 2012 DOT card.  UPS simply 

obeyed the federal regulations, which provide that insulin-

dependent diabetics may not obtain a valid DOT card without an 

exemption certificate.  Indeed, a person who has obtained a DOT 

waiver must have the exemption documentation on his person while 

on-duty.  See 49 C.F.R. § 391.41(a)(1)(ii).  Jackson never 

obtained a DOT waiver, and UPS was neither required, nor 

permitted, to rely on an apparently erroneously-issued DOT card 

to put Jackson back on the road as a package-car driver.  See 

Albertson's, Inc. v. Kirkingburg, 527 U.S. 555, 570, 119 S. Ct. 

2162, 2171, 144 L. Ed. 2d 518 (1999)(employers have an 

"unconditional obligation to follow the [USDOT] regulation[s] 

and [a] consequent right to do so"). 

30.  Further, UPS did not discriminate against Jackson 

because of his disability when his hours fluctuated 

periodically.  Although Jackson is guaranteed only three and 

one-half hours per day under the CBA, Jackson admitted that he 

https://web.lexisnexis.com/research/buttonTFLink?_m=bf9dd62b9ce88a0ccc6b9db9c60425a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b212%20F.3d%20969%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=79&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b119%20S.%20Ct.%202162%2c%202171%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAW&_md5=b5b5337880b325b71063933fc69ff0d7
https://web.lexisnexis.com/research/buttonTFLink?_m=bf9dd62b9ce88a0ccc6b9db9c60425a1&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b212%20F.3d%20969%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=79&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b119%20S.%20Ct.%202162%2c%202171%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzB-zSkAW&_md5=b5b5337880b325b71063933fc69ff0d7
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routinely worked between seven and one-half to eight hours per 

day, and there was no persuasive evidence linking an occasional 

decrease in his hours to any alleged disability discrimination.    

31.  Therefore, Jackson did not prove a prima facie case of 

disability discrimination based on UPS's refusal to return him 

to the package-car driver position in August 2012, or based on 

his hours fluctuating downward at any time.   

32.  As an alternative theory, Jackson asserted that UPS's 

continuing failure to "give" him a 22.3 position constitutes 

disability discrimination.  Jackson bore the burden of 

identifying a reasonable accommodation, but he was not entitled 

to his preferred accommodation, if that were unreasonable or 

would impose an undue hardship on his employer; UPS was not, in 

other words, required to accommodate Jackson in the manner he 

desired.  See Stewart v. Happy Herman's Cheshire Bridge, Inc., 

117 F.3d 1278, 1285-86 (11th Cir. 1997).    

33.  An employer is not required, in making a reasonable 

accommodation, to violate the rights of other employees by 

creating a new position for, or bumping another employee from a 

position in favor of, a disabled employee.  See Davis v. Fla. 

Power & Light Co., 205 F.3d 1301, 1305 (11th Cir. 2000).  

Indeed, the law permits an employer to release a disabled or 

injured employee who cannot perform all of his duties.  See 
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Mont-Ros v. City of W. Miami, 111 F. Supp. 2d 1338, 1358 (S.D. 

Fla 2000)(citing Carter v. Tisch, 822 F.2d 465, 467 (4th Cir. 

1987)).  UPS did all that it was required to do under the ADA 

when Jackson requested a reasonable accommodation and was 

reassigned to the car-wash position.  See Knowles v. Sheriff, 

460 F. App'x 833, 835 (11th Cir. 2012)(no liability under ADA 

where the employer does not obstruct the informal interactive 

process, makes reasonable efforts to communicate with the 

employee and to provide accommodations based on available 

information, and where employee fails to give employer any 

substantive reasons as to why the proffered accommodations were 

unreasonable, but instead simply demands that the employer grant 

his demands).   

34.  UPS did not discriminate against Jackson because the 

ADA did not require UPS to create a position for him, bump 

another employee at the West Palm Beach worksite in Jackson's 

favor, or transfer Jackson to another facility.  Jackson has 

failed to prove his claim for disability discrimination. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order finding UPS not liable to Jackson 

for disability discrimination. 
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DONE AND ENTERED this 8th day of September, 2014, in 

Tallahassee, Leon County, Florida. 

    S 

___________________________________ 

JOHN G. VAN LANINGHAM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 8th day of September, 2014. 

 

 

ENDNOTES 

 
1/
  During the hearing, the DOT waiver was referred to variously 

as a "DOT waiver," "federal waiver," and "federal exemption."  

All references were to the medical variance for which an 

insulin-dependent diabetic may apply to the FMCSA under the 

Diabetes Exemption Program. 
 
2/
  The undersigned takes official recognition of the public 

record of the FMCSA titled Diabetes Exemption Application, which 

is available online at http://www.fmcsa.dot.gov/medical/driver-

medical-requirements/diabetes-exemption-application (last 

visited Sept. 2, 2014). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




