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Case No. 13-3856 

   

RECOMMENDED ORDER 

 

An administrative hearing was conducted in this case on 

January 22, 2014, by video teleconference at locations in 

Tallahassee and Pensacola, Florida, before James H. Peterson, 

III, Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Jimmy D. Clifton, pro se 

  4648 Evelyn Street 

  Milton, Florida  32571 

 

For Respondent:  Dewey Parker Destin, Esquire 

  Anchors, Smith, Grimsley, PLC 

  909 Mar Walt Drive, Suite 1014 

  Fort Walton Beach, Florida  32547 

 

STATEMENT OF THE ISSUE 

 

Whether Respondent was an “employer” under the Florida 

Civil Rights Act of 1992 and related laws (collectively, the 
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Act) during the time of its alleged age discrimination against 

Petitioner.  

PRELIMINARY STATEMENT 

 

On August 12, 2013, following receipt and investigation of 

Petitioner's complaint (Discrimination Complaint) alleging that 

Brooks Logging Company had discriminated against him by failing 

to hire him based upon his age, the Commission issued a 

Determination Cause finding that “reasonable cause exists to 

believe that an unlawful employment discrimination practice 

occurred.”  On the same date, a notice of the Commission‟s 

determination (Notice) was sent to Petitioner which notified 

Petitioner of his right to file a Petition for Relief for a 

formal administrative proceeding within 35 days, or a civil 

action within one year, from the date of the Notice.  On 

September 7, 2013, Petitioner timely filed a Petition for Relief 

with the Commission.  The Commission forwarded the Petition for 

Relief to the Division of Administrative Hearings on October 3, 

2013, for the assignment of an administrative law judge to 

conduct an administrative hearing. 

Initially, this case was scheduled for a final hearing to 

be held November 12, 2013.  On October 24, 2013, however, 

Respondent filed a Motion to Dismiss for Lack of Jurisdiction on 

the ground that Respondent had too few employees to be 

considered an “employer” within the meaning of the Act.  
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Thereafter, an Order Continuing Case and Bifurcating Issue 

Regarding the Number of Respondent‟s Employees was entered on 

November 1, 2013, and, by separate Order dated November 6, 2013, 

this case was rescheduled for a final hearing to be held on 

January 22, 2014, “solely on the issue of whether Respondent 

employed 15 or more employees during the time relevant to 

Petitioner‟s claim of discrimination.”  

At the administrative hearing held January 22, 2013, 

Petitioner testified on his own behalf, but offered no exhibits.  

Respondent did not offer testimony, but offered three exhibits 

consisting of an affidavit from Respondent‟s chief executive 

officer (CEO) Glen Royce Brooks, a composite exhibit of five of 

Respondent‟s quarterly Federal tax returns beginning April 2012, 

and a composite of five of Respondent‟s quarterly Florida 

unemployment reports beginning April 2012, which were received 

into evidence as Respondent‟s Exhibits R-1 through R-3, 

respectively. 

The proceedings were recorded, but no transcript was 

ordered.  The parties were given 10 days from date of the 

hearing to submit their proposed recommended orders.  Both 

parties timely filed their respective Proposed Recommended 

Orders, which have been considered in the preparation of this 

Recommended Order. 
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FINDINGS OF FACT 

1.  Petitioner is a male over 40 years old.  According to 

Petitioner‟s Discrimination Complaint, he was 69 years old in 

January, 2013, when Respondent allegedly discriminated against 

him by failing to hire him because of Petitioner‟s age. 

2.  Although Respondent‟s CEO, Glen Royce Brooks, did not 

appear to testify at the final hearing, the parties stipulated 

to the introduction of his affidavit (Exhibit R-1) in lieu of 

his live testimony.   

3.  In fact, Mr. Brooks‟ affidavit and Respondent‟s 

quarterly tax returns and unemployment reports were all received 

into evidence without objection and with Petitioner‟s further 

stipulation that they could be received into evidence as non-

hearsay. 

4.  Respondent‟s exhibits indicate that at no time relevant 

to Petitioner‟s claim did Respondent have more than 13 

employees, even when two professional service providers, 

consisting of an accountant and an employee-leasing company, are 

counted as two additional employees. 

5.  Petitioner has no independent knowledge of the number 

of employees that Respondent has or had at the time of the 

alleged discrimination. 

6.  Nevertheless, Petitioner relies on paragraph 12 of 

Mr. Brooks‟ affidavit to support Petitioner‟s theory that 
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Respondent had the requisite number of employees to be an 

“employer” within the meaning of the Act. 

7.  Paragraph 12 of Mr. Brooks‟ affidavit states: 

Brooks Logging retains an accountant and 

employee leasing service to provide 

accounting and employee management services. 

 

8.  According to Petitioner, because the employee-leasing 

service was an agent of Respondent, all of the employees of the 

employee-leasing service should be considered employees of 

Brooks Logging Company and, therefore, Respondent was an 

“employer” within the meaning of the Act. 

9.  Respondent‟s counsel stipulated at the final hearing 

that the employee-leasing service utilized by Respondent is a 

nationwide company which employs more than 15 employees. 

10.  There was no evidence presented, however, indicating 

any ownership or control by the employee-leasing company over 

Respondent‟s relationships with Respondent‟s employees or vice 

versa. 

11.  Petitioner otherwise failed to demonstrate that 

Respondent had 15 or more employees during the time relevant to 

Petitioner‟s Discrimination Complaint. 

CONCLUSIONS OF LAW 

12.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 
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Statutes (2012),
1/
 and Florida Administrative Code Rule 

60Y-4.016(1). 

13.  The State of Florida, under the legislative scheme 

contained in sections 760.01–760.11 and 509.092, Florida 

Statutes, known as the Florida Civil Rights Act of 1992 (the 

Act), incorporates and adopts the legal principles and 

precedents established in the federal anti-discrimination laws 

specifically set forth under Title VII of the Civil Rights Act 

of 1964, as amended.  42 U.S.C. § 2000e, et seq. 

14.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

15.  A threshold question in this case is whether Brooks 

Logging Company is an “employer” within the meaning of section 

760.02(7) of the Act, which provides: 

„Employer‟ means any person employing 15 or 

more employees for each working day in each 

of 20 or more calendar weeks in the current 

or preceding calendar year and any agent of 

such person. 

 

16.  According to the Supreme Court of the United States, 

“the threshold number of employees for application of Title VII 

is an element of plaintiff‟s claim for relief, not a 
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jurisdictional issue.”  Arbaugh v. Y & H Corp., 546 U.S. 500, 

516 (2006).
2/
 

17.  In accord with that decision as applied to the Act, 

the Florida Commission on Human Relations has observed: 

Whether a Respondent has the requisite 

number of employees to be governed by the 

Florida Civil Rights Act of 1992 is not a 

jurisdictional issue, but rather is an 

element of Petitioner‟s claim for relief . . 

. . 

 

Hill v. Goga Bap Corp., d/b/a Subway Store No. 13268, Case No. 

12-0886 (DOAH Jan. 7, 2013; FCHR Mar. 11, 2013). 

18.  Therefore, Petitioner must establish, as an essential 

element of his claim against Brooks Logging Company, that 

Respondent had the requisite number of 15 or more employees for 

each working day in each of 20 or more calendar weeks in the 

current or preceding calendar year relevant to Petitioner‟s 

claim.   

19.  As the proponent of his claim against Respondent, 

Petitioner has the burden of persuasion.  Fla. Dep‟t of Transp. 

v. J.W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 1981).  In this 

case, Petitioner‟s burden of proof in establishing that 

Respondent had the requisite number of employees is a 

preponderance of the evidence.  See § 120.57(1)(j), Fla. Stat. 

("Findings of fact shall be based upon a preponderance of the 

evidence, except in penal or licensure proceedings or except as 
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otherwise provided by statute and shall be based exclusively on 

the evidence of record and on matters officially recognized."). 

20.  As noted in the findings of fact, above, the evidence 

submitted by Respondent indicates that Brooks Logging Company 

had, at most, 13 employees during the time pertinent to 

Petitioner‟s claim, and Petitioner has no independent knowledge 

of the number of Respondent‟s employees, 

21.  Rather than providing proof of the number of 

Respondent‟s employees, Petitioner argues that because 

Respondent used the services of an agent employee-leasing 

company, that the number of employees of that leasing company 

should be attributed to Respondent.  Petitioner makes this 

argument without any evidence of ownership or control between 

Respondent and the employee-leasing company.  On the other hand, 

evidence submitted by Respondent indicates that there is no 

common ownership or control between Respondent and the employee-

leasing company, and that Respondent retained all authority to 

hire and fire its employees. 

22.  Regarding aggregation of employees for purposes of 

meeting the threshold number of employees for an employment 

discrimination claim, the United States Eleventh Circuit Court 

of Appeals observed: 

We have identified three circumstances in 

which it is appropriate to aggregate 

multiple entities for the purposes of 
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counting employees.  First, where two 

ostensibly separate entities are “highly 

integrated with respect to ownership and 

operations,” we may count them together 

under Title VII . . . .  This is the “single 

employer” or “integrated enterprise” test.  

Second, where two entities contract with 

each other for the performance of some task, 

and one company retains sufficient control 

over the terms and conditions of employment 

of the other company‟s employees, we may 

treat the entities as “joint employers” and 

aggregate them . . . .  This is the “joint 

employer” test.  Third, where an employer 

delegates sufficient control of some 

traditional rights over employees to a third 

party as an agent of the employer and 

aggregate the two when counting employees. . 

. .  This is the “agency” test.  [internal 

citations omitted]. 

 

Lyes v. City of Riviera Beach, 166 F.3d 1332, 1341 (11th 

Cir. 1999). 

23.  As further observed by the Eleventh Circuit in Lyes, 

supra: 

Our review of the different factors that 

have been considered [in determining whether 

to aggregate the employees of two or more 

entities] convinces us that they all share a 

common focus: all of them seek to determine 

who (or which entity) is in control of the 

fundamental aspects of the employment 

relationship that gave rise to the claim. 

 

Id. at 1345. 

24.  As Petitioner failed to present any evidence relating 

to common ownership or control between Respondent and the 

employee-leasing company, Petitioner failed to demonstrate that 

the employees of the two companies should be aggregated for 
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purposes of meeting the employee-numerosity requirement under 

the Act.
3/
  Therefore, Petitioner has failed to prove an 

essential element of his claim.  

25.  Based upon the evidence, it is concluded that 

Petitioner failed to prove that Respondent violated the Florida 

Civil Rights Act of 1992.  

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Petitioner‟s Discrimination 

Complaint and Petition for Relief consistent with the terms of 

this Recommended Order. 

DONE AND ENTERED this 11th day of February, 2014, in 

Tallahassee, Leon County, Florida. 

S                                   
JAMES H. PETERSON, III 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 11th day of February, 2014. 
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ENDNOTES 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes are to the 2012 version.  All references to Florida 

Administrative Code or federal statutes and rules are to their 

current, effective versions. 

 
2/
  In explaining the effect of its determination that the 

employee numerical threshold is an element of a discrimination 

claim, as opposed to a jurisdictional requirement (which can be 

raised as a defense at any stage of a proceeding), the United 

States Supreme Court stated: 

 

[T]he numerical threshold does not 

circumscribe federal-court subject matter 

jurisdiction.  Instead, the employee-

numerosity requirement relates to the 

substantive adequacy of [the plaintiff‟s] 

Title VII claim, and therefore could not be 

raised defensively late in the lawsuit, 

i.e., after [the defendant] had failed to 

assert the objection prior to the close of 

trial on the merits. 

 

546 U.S. at 504. 

 
3/
  Because Petitioner failed to develop sufficient facts for 

aggregation, further analysis has not been undertaken.  For an 

elaboration of each of the aggregation tests identified by the 

Eleventh Circuit in Lyes, quoted above, see Julia Griffith v. 

Bradford County Farm Bureau, Case No. 12-2422 (DOAH May 6, 

2013). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 

 

 




