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STATEMENT OF THE ISSUE 

Whether Respondents committed the unlawful employment 

practices alleged in the Charges of Discrimination filed with 

the Florida Commission on Human Relations ("FCHR") and, if so, 

what relief should Petitioner be granted.    

PRELIMINARY STATEMENT 

On February 8, 2013, Petitioner filed against Randstad US, 

LP (incorrectly identified as "Randstad Staffing Agency" 

hereinafter "Randstad") a Charge of Discrimination ("Complaint") 

with FCHR.  The Complaint alleged failure-to-hire claims for 

three positions as follows:  

Discrimination based on Race & Retaliation 

 

Chapter 760.11 for an Unlawful Employment 

Practice 

 

On August 15, 2012, I applied for a mortgage 

service position with Randstad Staffing 

Agency; on October 9, 2012, I applied for a 

purchasing specialist position with Ranstad 

Staffing Agency and on November 18, 2012, I 

applied for a sales manager position with 

Randstad Staffing Agency. 

 

I am a qualified black male and every 

position that I applied for with Randstad 

Staffing Agency other internal or external 

applicants were hired instead of me.  
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     On February 8, 2013, Petitioner also filed against Bank of 

America, NA (incorrectly identified as "Bank of America" 

hereinafter "BOA") a Charge of Discrimination ("Complaint") with 

FCHR.  The Complaint alleged as follows:  

Discrimination based on Race & Retaliation 

 

Chapter 760.11 for an Unlawful Employment 

Practice 

 

On November 2, 2012, I applied for a 

mortgage specialist position with Bank of 

America and on January 4, 2013, I applied 

for a mortgage specialist position with Bank 

of America.  

 

I am a qualified black male and every 

position that I applied for with Bank of 

America other internal or external 

applicants were hired instead of me.  

 

     Additionally, on February 9, 2013, Petitioner alleged, via 

correspondence to FCHR, that he believed BOA was retaliating 

against him in response to a prior charge of discrimination 

Petitioner had filed against BOA with the Equal Employment 

Opportunity Commission ("EEOC") on January 18, 2012. 

     On August 2, 2013, following the completion of its 

investigation of the complaint against Randstad, FCHR issued a 

Notice of Determination:  No Cause.  Similarly, on August 6, 

2013, following completion of its investigation of the complaint 

against BOA, FCHR issued a Notice of Determination:  No Cause.   

     Petitioner elected to pursue administrative remedies, 

timely filing Petitions for Relief with FCHR on August 9, 2013.  
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Subsequently, on August 12, 2013, FCHR referred the matters to 

DOAH for further proceedings.  On September 4, 2013, 

Petitioner's claims against Randstad (Case No. 13-2959) were 

consolidated with Petitioner's claims against BOA (Case  

No. 13-2960).   

     The final hearing was originally scheduled to be conducted 

by video teleconference at sites in Lauderdale Lakes and 

Tallahassee, Florida.  On October 23, 2013, Respondents filed an 

Emergency Request for a Telephonic Hearing in Lieu of a 

Videoconference Hearing.  The request was granted for the 

reasons set forth in the request.   

     During the final hearing, Petitioner testified on his own 

behalf.  Randstad presented the testimony of Josh Rabine, 

Chelsea Arnold, and Minda Hampel.  BOA presented the testimony 

of George Trujillo.   

     The final hearing Transcript was filed with DOAH on 

November 12, 2013.  Respondents timely filed proposed 

recommended orders, which were considered in preparing this 

Recommended Order.  On November 12, 2013, Petitioner filed a 

"Motion for Petitioner's Stipulations of Fact and Proposed 

Order," which the undersigned treated as a proposed recommended 

order and considered in preparing this Recommended Order.   

On the same date, Petitioner filed his "Notice of Filing 

Exhibits."  Petitioner's purported exhibits, which were not 
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provided prior to or at the time of the final hearing, have not 

been considered in preparation of this Recommended Order.   

 Unless otherwise indicated, all rule and statutory 

references are to the versions in effect at the time of the 

alleged violations.  

FINDINGS OF FACT 

 1.  Petitioner is an African-American male.  

 2.  Randstad is an employment services provider that 

assists clients with the placement of qualified candidates for 

available employment positions.   

 3.  BOA is a national financial institution.   

Randstad 

4.  Petitioner applied for a Mortgage Customer Service 

Position that Randstad posted in August 2012.  Petitioner was 

not hired for the position.  

5.  Minda Hampel, an assistant branch manager for Randstad, 

testified that Randstad does not place candidates in every job 

that it posts.  Ranstad's business records show a Mortgage 

Customer Service position was posted in August 2012; however, 

there are no facts or information contained in Randstad's 

business records to demonstrate that it assisted the hiring 

employer in filling or placing a candidate in that position.  

Ms. Hampel credibly testified that she had never met or spoken 

with Petitioner, and, therefore, was unaware of his race when 



6 

 

the Mortgage Customer Service position was posted in August 

2012.  

6.  In October 2012, Randstad assisted one of its clients, 

MDVIP, with filling an available Purchasing Specialist Position.  

Petitioner applied for the position.  Josh Rabine, a Randstad 

employee, credibly testified that, when Petitioner applied for 

the position, Mr. Rabine was unaware of Petitioner's race.   

Mr. Rabine further testified credibly that Petitioner did not 

meet the minimum qualifications for the position and that 

another applicant, who possessed over ten years of experience in 

purchasing management, was qualified for the position.   

Mr. Rabine did not decide which candidate would be awarded the 

position, and, ultimately, the position was filled by one of 

MDVIP's internal candidates.   

7.  In November 2012, Ranstad assisted one of its clients, 

CWB Home Solutions, with filling an available position as an 

Outside Sales Manager.  The position required prior experience 

with sales of audiovisual equipment and home systems.  

Petitioner applied for the position.  

8.  Chelsea Arnold, a staffing manager for Randstad, 

credibly testified that Petitioner did not meet the minimum 

qualifications for the position.  Ms. Arnold further testified 

that of the 12 applicants for the position, another individual 

was chosen who possessed over ten years' experience selling 
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audiovisual and video equipment and home integrating security 

systems.  Ms. Arnold credibly testified that she was unaware of 

Petitioner's race and that the client, CWB Home Solutions, 

ultimately made the decision to hire the alternative candidate.  

Bank of America 

 9.  On November 2, 2012, and January 4, 2013, Petitioner 

submitted online applications for Mortgage Loan Specialist 

("MLS") positions with BOA in Boca Raton and Palm Beach Gardens.   

10.  BOA's online application system is race-neutral.  

Petitioner did not identify his race on his online applications.   

11.  Jorge Trujillo, the BOA corporate recruiter for the 

above-referenced positions, credibly testified that he has never 

met nor spoken with Petitioner.  Mr. Trujillo testified that BOA 

was seeking candidates with sales experience, mortgage sales 

experience, and relational ties to the respective communities.  

Additionally, as the positions were located in South Florida, it 

was desirable for the candidate to be bilingual.  

12.  The 2012 position was not filled because BOA cancelled 

the requisition.
1/
  Concerning the remaining MLS position, 31 

candidates applied.  Petitioner was not hired for the position.  

Petitioner had never worked in the Boca Raton or Palm Beach area 

and did not possess any mortgage sales experience. 

13.  Mr. Trujillo testified that the candidate who was 

hired was an internal BOA candidate who had progressed from 
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teller to personal banker and possessed relational connections 

with existing customers, as well as in the surrounding market. 

The hired candidate was bilingual (Creole), and African-

American.   

14.  Mr. Trujillo credibly testified that neither he nor 

anyone else involved in the hiring process was aware of 

Petitioner's race or that Petitioner had previously asserted a 

discrimination claim against BOA.  

Petitioner  

 15.  Petitioner failed to present any persuasive evidence 

that Respondents were aware of his race during the application 

process for any of the above-referenced positions.  

 16.  Petitioner failed to present any evidence regarding 

his employment qualifications in general or as specifically 

related to the above-referenced positions.  Indeed, Petitioner's 

only evidence in this regard is his bald assertion that he was 

qualified for the positions to which he applied.  

 17.  Petitioner failed to present any evidence that he was 

equally or more qualified than the candidates hired for the 

above-referenced positions.  Petitioner also failed to present 

any evidence that the above-referenced positions that he applied 

for remained open or were filled with individuals outside his 

protected class. 
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 18.  The entirety of Petitioner's evidence in support of a 

retaliatory motive is set forth below:   

. . . it's been two years since I've been 

unemployed, seeking employment, and every 

position that I applied for or that I'm 

qualified for for different companies have 

pretty much sent automated response stating 

that we filled the position, and, for one 

person to apply for that many jobs for a 

long period of time, I feel that I'm being 

retaliated against, and I also was abused.  

Randstad and Bank of America refused to hire 

me and denied me of a job opportunity for 

positions that I'm qualified for.  Ranstad 

also stated that there are other qualified 

applicants more qualified and they hired 

them instead of me, which is the statement 

that I'm making that I'm being retaliated 

against for full-time jobs that I'm 

qualified for.  And, again, like I said 

before, a two-year gap in my employment is a 

sign of retaliation.  

 

19.  The undersigned finds that Petitioner failed to 

present any credible evidence of a causal connection between 

BOA's failure-to-hire Petitioner and his previously asserted 

claim of discrimination.   

CONCLUSIONS OF LAW 

 20.  The Division of Administrative Hearings has personal 

and subject matter jurisdiction in this proceeding pursuant to 

sections 120.569, and 120.57(1), Florida Statutes.  

 21.  The Florida Civil Rights Act of 1992 ("the FCRA") is 

codified in sections 760.01 through 760.11, Florida Statutes, 

and section 509.092, Florida Statutes.   
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 22.  "The [FCRA], as amended, was patterned after Title VII 

of the Civil Rights Acts of 1964 and 1991 . . . as well as the 

Age Discrimination in Employment Act . . . Federal case law 

interpreting [provisions of] Title VII and the ADEA is 

[therefore] applicable to cases arising under [the FCRA]."  

Joshua v. City of Gainesville, 768 So. 2d 432, 435 (Fla. 

2000)("The [FCRA's] stated purpose and statutory construction 

directive are modeled after Title VII of the Civil Rights Act of 

1964"); Fla. State Univ. v. Sondel, 685 So. 2d 923, 925 n.1 

(Fla. 1st DCA 1996); Valenzuela v. GlobeGround N. Am., LLC, 18 

So. 3d 17, 21 (Fla. 3d DCA 2009("Because the FCRA is patterned 

after Title VII of the Civil Rights Act of 1964 . . . we look to 

federal case law").   

 23.  Among other things, the FCRA makes certain acts 

unlawful employment practices and gives the FCHR the authority——

if it finds following an administrative hearing conducted 

pursuant to sections 120.569 and 120.57, that such an unlawful 

employment practice has occurred——to issue an order "prohibiting 

the practice and providing affirmative relief from the effects 

of the practice, including back pay."  §§ 760.10 & 760.11(6), 

Fla. Stat.   

 24.  To obtain such relief from the FCHR, a person who 

claims to have been the victim of an "unlawful employment 

practice" must, within 365 days of the alleged violation, file a 
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complaint containing a short and plain statement of the facts 

describing the violation and the relief sought with the FCHR, 

the EEOC, or "any unit of government of the state which is a 

fair-employment-practice agency under 29 C.F.R. ss. 1601.70-

1601.80."  § 760.11(1), Fla. Stat.   

 25.  "[T]o prevent circumvention of [FCHR's] investigatory 

and conciliatory role, only those claims that are fairly 

encompassed within a [complaint] can be the subject of [an 

administrative hearing conducted pursuant to Sections 120.569 

and 120.57]."  Chambers v. Am. Trans Air, Inc., 17 F.3d 998, 

1003 (7
th
 Cir. 1994); see also Carter v. City. of Pompano, Case 

No. 10-10513 (Fla. DOAH Jan. 25, 2012; Fla. FCHR Mar. 27, 2012).  

 26.  The only allegations that are "fairly encompassed" 

within Petitioner's complaint against Randstad are that Randstad 

racially discriminated against Petitioner in its failure to hire 

him for the three positions mentioned above.   

 27.  The only allegations that are "fairly encompassed" 

within Petitioner's complaint against BOA are that (1) BOA 

racially discriminated against Petitioner in its failure to hire 

him for the two positions mentioned above; and (2) that BOA 

retaliated against Petitioner based on Petitioner's prior charge 

of discrimination against BOA filed with the EEOC on January 18, 

2012.   
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 28.  Section 760.10, Florida Statutes, provides, in 

relevant part:  

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

* * *  

 

(2)  It is an unlawful employment practice 

for an employment agency to fail or refuse 

to refer for employment, or otherwise to 

discriminate against, any individual because 

of race, color, religion, sex, national 

origin, age, handicap, or marital status or 

to classify or refer for employment any 

individual on the basis of race, color, 

religion, sex, national origin, age, 

handicap, or marital status. 

 

 29.  Petitioner bears the burden of proving that he is the 

victim of a discriminatorily motivated action.  Dep't of Banking 

& Fin, Div. of Sec. & Investor Prot. v. Osborne Stern Co., 670 

So. 2d 932, 934 (Fla. 1996).   

30.  For a claimant to prove discrimination, he must show 

through the use of direct or circumstantial evidence that the 

defendant acted with an intentional discriminatory purpose.  

Hill v. Metropolitan Atlanta Rapid Transit Auth., 841 F.2d 1533, 

1539 (11th Cir. 1988).  Direct evidence is evidence that, if 
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believed, would prove the existence of discriminatory intent 

without resort to inference or presumption.  Denny v. City of 

Albany, 247 F.3d 1172, 1182 (11th Cir. 2001); Holifield v. Reno, 

115 F.3d 1555, 1561 (11th Cir. 1997).  Courts have held that 

"only the most blatant remarks, whose intent could be nothing 

other than to discriminate," satisfy this definition.  See Damon 

v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1358-59 

(11th Cir. 1999)(internal quotations omitted).  Often, such 

evidence is unavailable, and in this case, no evidence presented 

by Petitioner meets this rigorous standard.  

31.  Where, as here, there is an absence of direct 

evidence, the claimant has the initial burden of establishing by 

a preponderance of the evidence a prima facie case of unlawful 

discrimination, which requires proof that:  (1) he is a member 

of a protected class; (2) who applied for and was qualified to 

hold a position for which the employer was seeking applicants; 

(3) he was rejected despite his qualifications; and (4) the 

position remained open or was filled with an individual outside 

of his protected class.  McDonnell Douglas Corp. v. Green, 411 

U.S. 792, 802-803 (1973); Vessels v. Atlanta Indep. Sch. Sys., 

408 F.3d 763, 768 (11th Cir. 2005).  

32.  "Discrimination is about actual knowledge, and real 

intent, not constructive knowledge and assumed intent."  Silvera 

v. Orange County Sch. Bd., 244 F.3d 1253, 1262 (11th Cir. 2001).  
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A plaintiff cannot establish a prima facie case of 

discrimination if the decision-maker had no actual knowledge of 

the applicant's protected class.  Lubetsky v. Applied Card Sys. 

Inc., 296 F.3d 1301, 1305-06 (11th Cir. 2002).  Furthermore, a 

claimant cannot establish a prima facie case of a failure-to-

hire claim if the position for which the plaintiff applied was 

never filled.  Lane v. Broward County, 2009 U.S. Dist. LEXIS 

117473, at *30 (S.D. Fla. Dec. 17, 2009).   

33.  "Conclusory allegations of discrimination or 

retaliation are, without more, insufficient to carry the 

plaintiff's burden."  Jefferson v. Burger King Corp., 505 Fed. 

Appx. 830, 834 (11th Cir. 2013)(citing Mayfield v. Patterson 

Pump Co., 101 F.3d 1371, 1376 (11th Cir. 1996)).   

34.  "Failure to establish a prima facie case of 

discrimination ends the inquiry."  Ratliff v. State, 666 So. 2d 

1008, 1012 n.6 (Fla. 1st DCA 1996).  If, however, the 

complainant succeeds in making a prima facie case, then the 

burden shifts to the accused employer to articulate one or more 

legitimate, non-discriminatory reason for its action.  Alvarez 

v. Royal Atl. Developers, Inc., 610 F.3d 1253, 1264 (11th Cir. 

2010).  This intermediate burden of production, not persuasion, 

is "exceedingly light."  Turnes v. Amsouth Bank, N.A., 36 F.3d 

1057, 1061 (11th Cir. 1994).   
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35.  When such a reason is articulated, the presumption of 

discrimination is eliminated, and the claimant must submit 

evidence showing the articulated reason is pretextual.  Reeves 

v. Sanderson Plumbing Products, Inc., 530 U.S. 133, 143 (2000); 

St. mary's Monor Ctr. v. Hicks, 509 U.S. 502, 516-518 (1993).  

Despite these shifts in the burden of production, the ultimate 

burden of persuasion remains on the claimant to show that the 

defendant intentionally discriminated against him.  Alvarez, 610 

F.3d at 1264; Wilson v. B/E Aerospace, Inc., 376 F.3d 1079, 1088 

(11th Cir. 2004).   

 36.  To establish a prima facie retaliation claim, a 

claimant must demonstrate:  (1) that he engaged in a statutorily 

protected activity; (2) that the defendant took an adverse 

employment action against him and; and (3) that a causal 

connection exists between the two.  See Crawford v. Carroll, 592 

F.3d 961, 970 (11th Cir. 2008).  If this burden is satisfied, 

the claimant must then also demonstrate that the legitimate non-

retaliatory reasons asserted by the employer for the adverse 

action is a pretext for prohibited retaliatory conduct.  Johnson 

v. Booker T. Washington Broad. Serv. Inc., 234 F.3d 501, 507 

(11th Cir. 2000).   

 37.  It is undisputed that Petitioner, an African-American, 

is a member of a protected class.  As such, Petitioner satisfied 



16 

 

the first prong of a prima facie case of employment 

discrimination.  

 38.  Petitioner failed, however, to present sufficient 

evidence from which the undersigned could conclude that 

Petitioner possessed the basic skills necessary for the 

performance of any of the above-referenced positions.  See 

Gregory v. Daly, 243 F.3d 687, 696 (2d Cir. 2001)(holding that a 

plaintiff "need only make a minimal showing that she possesses 

the basic skills necessary for performance of [the] job" to 

satisfy the requirement that the plaintiff was qualified for the 

position)(internal citations and quotations omitted).  Indeed, 

Petitioner failed to establish that he was qualified for the 

Randstad posted positions of Purchasing Specialist for MDVIP, 

Outside Sales Manager for CWB Home Solutions, and Mortgage 

Customer Service Representative.  Petitioner also failed to 

establish that he was qualified for the Mortgage Loan Specialist 

position with BOA.  Accordingly, Petitioner failed to satisfy 

the second prong, and, therefore, the analysis need go no 

further as Petitioner has failed to establish a prima facie case 

of race discrimination with respect to the failure-to-hire 

claims.   

 39.  Petitioner's retaliation claim against BOA also fails 

as Petitioner failed to present any credible evidence that BOA's 
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adverse employment action——not hiring him for the MLS position——

was casually connected to his prior complaint of discrimination.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  

Further, it is RECOMMENDED that the final order dismiss the 

respective Petitions for Relief against Respondents.   

DONE AND ENTERED this 12th day of December, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

TODD P. RESAVAGE 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 12th day of December, 2013. 

 

 

ENDNOTE 

 
1/
  The record fails to illuminate which geographic location was 

associated with the 2012 position.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




