
 

 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

GLADYS V. FLEITES, 

 

     Petitioner, 

 

vs. 

 

COM-JET CORPORATION, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 12-3829 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a formal administrative hearing was 

conducted by video teleconference on May 2, 2013, between sites 

in Miami and Tallahassee, Florida, before Administrative Law 

Judge Claude B. Arrington of the Division of Administrative 

Hearings (DOAH). 

APPEARANCES 

For Petitioner:  Paul F. Penichet, Esquire 

                      Paul F. Penichet, P.A. 

                      Suite 907, Biscayne Building 

                      19 West Flagler Street 

                      Coral Gables, Florida  33130-4400 

 

     For Respondent:  Anthony Joseph Perez, Esquire 

                      Law Office of Alfredo Garcia-Menocal, PA 

                      Suite 214 

                      730 Northwest 107th Avenue 

                      Miami, Florida  33172 

 

STATEMENT OF THE ISSUE 

Whether Com-Jet Corporation (Respondent) violated the 

Florida Civil Rights Act by unlawfully discriminating against 
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Gladys V. Fleites (Petitioner or Ms. Fleites) on the basis of her 

alleged disability. 

PRELIMINARY STATEMENT 

On or about April 3, 2012, Ms. Fleites filed a Complaint of 

Discrimination (Complaint) against Com-Jet Corporation 

(Respondent), her former employer.  The Complaint alleged that 

Respondent committed an unlawful employment practice against her 

based on her gender and her disability.  Following its 

investigation, by documents dated September 24, 2012, the Florida 

Commission on Human Relations (FCHR) issued a "Notice of 

Determination: No Cause" (the Notice) and a "Determination: No 

Cause" (the Determination).  The Notice was forwarded to the 

parties in care of their respective counsel by certified mail.  

Thereafter, Petitioner filed a Petition for Relief that was dated 

October 24, 2012, and date-stamped by the FCHR as being received 

on October 29, 2012.   

Succinctly stated, Petitioner, an aircraft repair 

technician, contends that Respondent fired her because she was 

unable to personally clock in and out of work because of a 

disability that resulted from her damaged ankle and because 

Respondent refused to permit her time off for surgery to her 

ankle.     

Respondent asserts that it fired Petitioner because she 

permitted a co-worker (her significant other) to punch-in her 
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time card despite explicit instructions that all employees were 

required to personally punch their time cards when they arrived 

at work and when they left work.   

At the start of the formal hearing, Petitioner announced 

that she was abandoning the claim of discrimination based on her 

gender.  At the formal hearing, Petitioner testified on her own 

behalf (in her case-in-chief and in rebuttal) and presented six 

consecutively-numbered exhibits, each of which was admitted into 

evidence.     

Respondent presented the testimony of Melanie Alonso,  

(Vice-President of Finance and Human Resources), Gustavo Reina 

(Vice-President of Sales and Marketing), and Scott Rich  

(Vice-President of Quality Control).  Respondent presented  

pre-marked Exhibits one, two, and three, each of which was 

admitted into evidence.  Respondent offered pre-marked Exhibit 

one(a), an affidavit executed by Ms. Alonso, which was rejected 

as an exhibit.     

Unless otherwise noted, all statutory references are to 

Florida Statutes (2012).  References to rules are to the rules in 

effect as of the entry of this Recommended Order.  The relevant 

statutes and rules have not changed since the date of the events 

at issue.  
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A Transcript of the proceedings, consisting of one volume, 

was filed on July 25, 2013.  Neither party filed a proposed 

recommended order.   

FINDINGS OF FACT 

 1.  Com-Jet Corporation repairs airplanes through its 

division Aircraft Systems (Respondent).  Petitioner was employed 

as an aircraft mechanic by Respondent between June 30, 2008, and  

April 8, 2011. 

 2.  At the times relevant to this proceeding, Osvaldo Guillam 

was also employed by Respondent and was described as Petitioner's 

common law husband or significant other.   

 3.  Mr. Guillam and Petitioner were hourly employees.  At all 

times relevant to this proceeding, Respondent's policy was to 

require each hourly employee to punch-in his or her time card 

when the employee arrived at work and to punch-out his or her 

time card when the employee left work.  If an employee could not 

punch his or her time card because of a physical limitation, the 

employee was to have a supervisor punch the card for him or her.   

 4.  In February 2011, Melanie Alonso, Respondent's director 

of human relations, discovered that Mr. Guillam was punching-in 

and punching-out Petitioner's time card.  On February 9, 2011,  

Ms. Alonso met with Mr. Guillam and Petitioner and told them that 

each employee was required to punch-in and punch-out his or her 

own time card.  Ms. Alonso told them that one employee could not 
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punch another employee's time card.  Petitioner admitted to 

violating the time card policy and apologized for having done so.  

At no time did Petitioner indicate that she could not punch her 

time card due to a physical limitation.   

 5.  Later that day, Ms. Alonso met with all of Respondent's 

hourly employees and reiterated the company policy pertaining to 

time cards. 

 6.  Petitioner has had a problem with her left ankle since a 

fall in 2001.  At the times relevant to this proceeding, 

Petitioner experienced pain while walking and had difficulty 

standing or bending.  Petitioner worked at a table in a seated 

position.  Petitioner did not have a noticeable limp.  While 

Petitioner wore an elastic band on her ankle, that band was 

covered because Petitioner wore pants to work with a sock over 

the band.  Respondent's management did not know that Petitioner 

had difficulty with her ankle. 

 7.  Petitioner was scheduled to undergo arthroscopic surgery 

on her left ankle on March 31, 2011.  In conjunction with that 

surgery, Petitioner requested eight days of leave, which was all 

the annual leave she had.  There was a conflict in the evidence 

as to what Petitioner told Respondent's management about the 

leave.  The greater weight of the credible evidence established 

that Petitioner did not tell Respondent's management that she was 

scheduled to have surgery on her left ankle.   
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 8.  The ankle surgery was postponed due to an insurance 

coverage issue.  After finding another surgeon, Petitioner 

rescheduled the surgery. 

 9.  Respondent's work area has security cameras that monitor 

activities in the work area.  Ms. Alonso reviewed the videos from 

those cameras after a vacuum cleaner was stolen from the work 

area in April 2011.  During the course of that review, Ms. Alonso 

observed that Mr. Guillam was punching-in and punching-out two 

time cards.   

  10.  On April 8, 2011, Ms. Alonso confronted Petitioner and  

Mr. Guillam.  Both admitted that Mr. Guillam had been punching 

Petitioner's time card.  Ms. Alonso terminated the employment of 

Mr. Guillam and Petitioner on April 8, 2011, for violating the 

company's time card policy.  There was no evidence that  

Ms. Alonso knew of Petitioner's ankle problems when she 

terminated her employment.       

CONCLUSIONS OF LAW 

11.  The Division of Administrative Hearings has 

jurisdiction over the subject matter parties to this case 

pursuant to sections 760.11(7), 120.569, and 120.57(1), Florida 

Statutes.   
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12.  Section 760.10(1)(a) provides, in relevant part, as 

follows: 

(1)  It is an unlawful employment practice 

for any employer: 

(a) To discharge . . . or otherwise 

discriminate against any individual with 

respect to compensation, terms, conditions or 

privileges of employment, because of such 

individual's . . . handicap . . . . 

 

13.  The burden of proof for a claim of an unfair employment 

action based on an alleged disability is based on the framework 

set forth in McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973).  See Durly v. APAC, Inc., 236 F.3d 651, 657 (11th Cir. 

2000).  In order to establish a prima facie case of the alleged 

discrimination, Petitioner must demonstrate that she is a 

qualified individual with a disability and was discriminated 

against because of that disability.   

14.  It is not necessary to determine whether Petitioner is 

a qualified individual with a disability because the record is 

very clear that Respondent terminated Petitioner's employment for 

cause.  The record is also clear that Respondent's management 

knew nothing about Petitioner's ankle problems when Ms. Alonso 

fired her on April 8, 2011.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 
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Conclusions of Law contained in this Recommended Order.  It is 

further RECOMMENDED that the final order dismiss with prejudice 

the Petition for Relief filed against Com-Jet Corporation by 

Gladys V. Fleites.    

DONE AND ENTERED this 3rd day of September, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

CLAUDE B. ARRINGTON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of September, 2013. 
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Suite 100 

2009 Apalachee Parkway 
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Anthony Joseph Perez, Esquire 

Law Office of Alfredo  
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Paul F. Penichet, Esquire 

Paul F. Penichet, P.A. 

Suite 907, Biscayne Building 

19 West Flagler Street 

Coral Gables, Florida  33130-4400 

 

Cheyanne Costilla, General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




