
 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

STEPHEN G. LESLIE, 

 

     Petitioner, 

 

vs. 

 

FLORIDA DEPARTMENT OF 

TRANSPORTATION, 

 

     Respondent. 

                               / 

 

 

 

 

Case No. 13-1620 

 

 

RECOMMENDED ORDER 

 

On July 9, 2013, an administrative hearing in this case was 

held by video teleconference between Tallahassee and Tampa, 

Florida, before William F. Quattlebaum, Administrative Law Judge, 

Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Stephen Glenn Leslie, pro se 

      3210 Bending Oaks Drive 

      Plant City, Florida  33563-7481 

 

For Respondent:  Susan Schwartz, Esquire 

      Department of Transportation 

      Haydon Burns Building, Mail Station 58 

      605 Suwannee Street 

      Tallahassee, Florida  32399-0450 

 

STATEMENT OF THE ISSUE 

The issue in this case is whether the Florida Department of 

Transportation (Respondent) committed an act of unlawful 
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employment discrimination against Stephen G. Leslie (Petitioner) 

in violation of the Florida Civil Rights Act (FCRA) of 1992. 

PRELIMINARY STATEMENT 

On November 14, 2012, the Petitioner filed a complaint of 

discrimination with the Florida Commission on Human Relations 

(FCHR), alleging that the Respondent had committed unlawful 

employment discrimination against the Petitioner because of a 

disability.   

On April 12, 2013, the FCHR issued a Notice of Determination 

stating that there was "no reasonable cause" to believe that the 

unlawful employment practice occurred.  In response to the 

Notice, the Petitioner filed a Petition for Relief with the FCHR.  

On May 1, 2013, the FCHR submitted the case to the Division of 

Administrative Hearings (DOAH) for further proceedings.   

An Initial Order was issued on May 2, 2013, and based upon 

the responses of the parties to the Initial Order, the hearing 

was scheduled for July 9, 2013.   

At the commencement of the hearing, the Petitioner's Motion 

for Default Judgment was denied.  During the hearing, the 

Petitioner testified on his own behalf and had Exhibits D and E 

admitted into evidence.  The Respondent presented the testimony 

of three witnesses and had Exhibits 1 through 14 admitted into 

evidence.   
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No transcript of the hearing was filed.  The parties filed 

proposed recommended orders that have been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  In 1986, the Petitioner began his employment with the 

Respondent as a "Safety Specialist."   

2.  Beginning in 2001, and at all times material to this 

case, the Petitioner was employed by the Respondent as an 

"Outdoor Advertising Regional Inspector."   

3.  As an outdoor advertising regional inspector, the 

Petitioner's responsibilities included patrolling state roads in 

his assigned counties to ascertain the status of permitted 

outdoor advertising signs and to remove signs that were illegally 

placed on state right-of-way.   

4.  The Respondent's duties required extensive driving, 

which he did in a state-supplied vehicle.   

5.  The Petitioner was based at the Respondent's Tampa 

headquarters, but was supervised by employees located in 

Tallahassee.   

6.  In 2007, the Petitioner began to experience neurological 

health issues, but he continued to work and was able to perform 

the responsibilities of his employment.   

7.  From September 2008 to June 2011, the Petitioner was 

supervised by Robert Jessee.   
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8.  In 2009, the Petitioner's health issues got worse.  He 

began to take more sick leave, which the Respondent approved upon 

request of the Petitioner.  The Respondent also provided 

equipment to accommodate the Petitioner's health issues, 

including a laptop computer and larger mirrors on the 

Petitioner's state vehicle.  The Respondent also assigned another 

employee to ride with the Petitioner and to remove signs 

illegally placed on state right-of-way so that the Petitioner did 

not have to exit the vehicle.   

9.  In 2010, the Petitioner was involved in two automobile 

accidents while driving the state vehicle.  In January, he ran 

into a vehicle that was stopped for a school bus.  In February, 

while transporting a group of other employees on I-75, the 

Respondent struck rode debris and the vehicle was damaged.   

10. In April 2010, the Petitioner's presence in the Tampa 

headquarters building was restricted for reasons that were 

unclear.  Although the restrictions caused embarrassment to the 

Petitioner, there was no evidence presented at the hearing to 

suggest that such measures were related in any way to the 

Petitioner's disability.   

11. Following an investigation of the traffic incidents by 

the Respondent's inspector general, the Petitioner received a 

written reprimand dated August 18, 2010, and was directed to take 

the Respondent's online driving course.   
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12. Beginning in June 2011 and through the remainder of the 

Petitioner's employment by the Respondent, the Petitioner was 

supervised by Michael Green.   

13. The Respondent collects statistical data to measure the 

productivity of persons employed as outdoor advertising regional 

inspectors.  The Petitioner's productivity statistics were 

significantly lower than those of other inspectors, and he was 

behind in his assignments.  Accordingly, Mr. Green rode along 

with the Petitioner for three consecutive days in September 2011 

to observe the Petitioner's work.   

14. At the hearing, Mr. Green testified that the Petitioner 

arrived late to pick him up at his hotel on all three days.  On 

one of those days, the Petitioner accomplished an employment-

related task prior to picking up the supervisor.   

15. Mr. Green testified that the Petitioner's driving made 

him feel unsafe during the observation.  Mr. Green observed that 

the Petitioner accelerated and slowed the vehicle in an abrupt 

manner, and that he failed to use turn signals at appropriate 

times.  Mr. Green also testified that the Petitioner was 

preoccupied as he drove by electronic devices, including a cell 

phone.   

16. Mr. Green testified that the Petitioner appeared to 

have difficulty entering and exiting the vehicle, and with 



6 

hearing certain noises in the vehicle, including the click of the 

turn signal.   

17. Mr. Green testified that he felt so unsafe that he 

asked the Petitioner to alter his driving practices while 

Mr. Green was in the vehicle.   

18. Mr. Green testified that during the observation ride, 

the Petitioner discussed his physical condition and admitted that 

medical appointments during the week made it difficult to 

maintain the routine work schedule.  The Petitioner also advised 

Mr. Green that he was considering filing for disability 

retirement.   

19. After returning to the Tallahassee headquarters, 

Mr. Green prepared a memorandum dated September 19, 2011, to 

memorialize his observations about the Petitioner's job 

performance.  Mr. Green's memorandum was directed to Juanice 

Hughes (deputy director of the Respondent's right-of-way office) 

and to the Respondent's outdoor advertising manager.   

20. In the memo, Mr. Green recommended that the Petitioner 

be required to provide medical verification of his continued 

ability to perform the responsibilities of his position.   

21. In a letter to the Petitioner dated September 23, 2011, 

Ms. Hughes restated Mr. Green's observations and directed the 

Petitioner to obtain medical verification that the Petitioner was 

able to perform the responsibilities of his position safely.  The 
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letter specifically directed the Petitioner to provide medical 

information related to his ability to work his normal schedule, 

the existence of any work restrictions or required 

accommodations, and the impact of any medications prescribed for 

the Petitioner.   

22. The letter established a deadline of September 30, 

2011, for the Petitioner's compliance with its requirements, and 

advised that he would not be permitted to resume his employment 

duties until the medical verification information was provided 

and any required accommodations were in place.   

23. The Petitioner apparently did not become aware of the 

letter until September 29, 2011.  On that date, both Mr. Green 

and Ms. Hughes attempted to contact the Petitioner via his work 

cell phone and by email to advise him of the letter and to direct 

that he retrieve the letter from the district headquarters.  

Shortly after 4:00 p.m., contact was made with the Petitioner by 

calling his personal cell phone.  At that time, the Petitioner 

was advised that he needed to return to the district headquarters 

to pick up the letter.  He was further advised that he was being 

placed on leave until the requirements of the letter were met and 

that he needed to turn in his state vehicle when he arrived at 

the headquarters.   

24. The Petitioner advised Mr. Green and Ms. Hughes that he 

was attempting to obtain documentation required to file for 
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disability retirement, and he asked for an extension of time 

during which to do so.  His request for an extension was denied.   

25. The Petitioner, clearly unhappy with the circumstance, 

made a statement during the conversation that was considered by 

Mr. Green and Ms. Hughes to suggest that the Petitioner could 

cause damage to himself or to the state vehicle.  The actual 

words spoken were disputed at the hearing, and the evidence fails 

to establish that the Petitioner would have actually damaged the 

vehicle or himself.   

26. Nonetheless, it was clear after the conversation that 

the Petitioner was resistant to the Department's instructions.  

The Respondent immediately directed James Moulton, the director 

of Transportation Operations for the Tampa district, to check on 

the Petitioner's condition and to retrieve the vehicle assigned 

to the Petitioner.  Mr. Moulton did so, accompanied by local law 

enforcement personnel, at approximately 7:00 p.m. on 

September 29, 2011.   

27. In a letter to the Petitioner dated September 30, 2011, 

Ms. Hughes recounted the events of the day before and again 

directed the Petitioner to obtain medical verification that he 

was able to perform the responsibilities of his position safely.  

No deadline was set for the Petitioner's compliance, and he was 

advised that he could use leave for any absence related to 

obtaining the medical documentation.   
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28. A few days later, the Petitioner advised the Respondent 

that he would be unable to obtain the requested medical 

verification and that he would be filing an application for 

medical disability retirement.   

29. In November 2011, the Petitioner filed the application 

accompanied by medical documentation establishing that the 

Petitioner had a "total and permanent disability," as defined by 

section 121.091(4)(b), Florida Statutes (2011).
1/
  His application 

was approved. 

CONCLUSIONS OF LAW 

30. The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.57(1) and 760.11(4), Fla. Stat. (2012).   

31. The FCRA, set forth at section 760.10(1)(a), Florida 

Statutes (2011), states that it is unlawful to "discharge or to 

fail or refuse to hire any individual, or otherwise to 

discriminate against any individual with respect to compensation, 

terms, conditions, or privileges of employment, because of such 

individual's race, color, religion, sex, national origin, age, 

handicap, or marital status."   

32. Florida courts interpreting the provisions of the FCRA 

have held that federal discrimination laws should be used as 

guidance when applying provisions of the Florida law.  See Brand 

v. Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); 
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Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 

1991).  In construing the FCRA in accordance with federal law, 

the analysis of the alleged discrimination is based upon the 

approach set forth in the United States Supreme Court cases of:  

McDonnell Douglas v. Green, 411 U.S. 792 (1973); Texas Department 

of Community Affairs v. Burdine, 450 U.S. 248 (1981); and 

St. Mary's Honor Center v. Hicks, 509 U.S. 502 (1993).   

33. In this method of analysis, the employee has the burden 

of establishing by a preponderance of the evidence a prima facie 

case of unlawful discrimination by proving (1) that he is a 

handicapped or disabled individual; (2) that he could perform the 

essential functions of his job with or without reasonable 

accommodations; and (3) that he was discriminated against because 

of his handicap or disability.  Holly v. Clairson Indus., 

492 F.3d 1247, 1255 (11th Cir. 2007); Lucas v. Grainger, 257 F.3d 

1249, 1255 (11th Cir. 2001)(citing Reed v. Heil, 206 F.3d 1055, 

1061 (11th Cir. 2000)). 

34. If the employee succeeds in establishing a prima facie 

case of discrimination, a presumption of discrimination arises 

and the burden shifts to the employer to produce evidence 

articulating a legitimate, non-discriminatory reason for its 

action.  If the employer produces such evidence, the employee 

must prove that the employer's proffered reason was not the true 

reason for the employment decision, but was, in fact, a pretext 
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for discrimination.  The ultimate burden of persuading the trier 

of fact that there was intentional discrimination by the 

Respondent remains with the Petitioner.  Burdine, 450 U.S. 

at 253.   

35. If the Petitioner is unable to establish a prima facie 

case, the burden of producing evidence does not shift to the 

employer, and judgment should be entered for the employer.  

Brand, supra, 633 So. 2d at 510-511.   

36. In this case, the Petitioner has failed to establish 

the elements required to establish a prima facie case.   

37. The evidence fails to establish that the Petitioner was 

capable of performing the essential functions of his job.   

38. In support of his application for disability retirement 

filed with the Florida Retirement System, the Petitioner 

submitted documentation from two physicians who determined that 

he was "totally and permanently disabled" pursuant to section 

121.091(4)(b).  The referenced statute defines the phrase to mean 

that the Petitioner is "prevented, by reason of a medically 

determinable physical or mental impairment, from rendering useful 

and efficient service as an officer or employee."   

39. To find the Petitioner capable of performing the duties 

of his job would require evidence that the medical documentation 

was not credible and that the Petitioner's application for 
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disability retirement was untruthful at the time it was 

submitted.  No such evidence was offered at the hearing.   

40. The evidence also fails to establish that the 

Petitioner was discriminated against because of a disability.  

Based on the Petitioner's job performance and on Mr. Green's 

personal observations, the Respondent was properly concerned as 

to whether the Petitioner was capable of meeting the requirements 

of his position.  The Respondent's request that the Petitioner 

provide medical verification of his capacity was not 

unreasonable.  If the Petitioner had been capable of continuing 

to perform his job, he could have obtained such medical 

verification from the same physicians who determined that he was 

totally and permanently disabled.   

41. Because the Petitioner failed to establish a prima 

facie case of discrimination, it is unnecessary to continue the 

legal analysis of the Petitioner's complaint, and the Petition 

for Relief should be dismissed.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order dismissing the Petition for Relief 

filed by the Petitioner against the Respondent in this case. 
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DONE AND ENTERED this 13th day of August, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

WILLIAM F. QUATTLEBAUM 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of August, 2013. 

 

 

ENDNOTE 

 
1/
  All statutory references are to Florida Statutes (2011), 

unless otherwise noted. 
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Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301-4830 

 

Stephen Glenn Leslie 

3210 Bending Oaks Drive 

Plant City, Florida  33563-7481 
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Susan Schwartz, Esquire 

Department of Transportation 

Haydon Burns Building, Mail Station 58 

605 Suwannee Street 

Tallahassee, Florida  32399-0450 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




