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STATEMENT OF THE ISSUE 

 

Whether Respondent, American Support, discriminated against 

Petitioner, Linda Dodge, in violation of the Florida Civil 

Rights Act of 1992 (the Act) sections 760.01–760.11 and 509.092, 
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Florida Statutes, based upon her sex or in retaliation for 

participation in a protected activity.
1/
  

PRELIMINARY STATEMENT 

 

On June 1, 2012, Petitioner dual-filed a complaint 

(Discrimination Complaint) with the Florida Commission on Human 

Relations (Commission) and the Federal Equal Employment 

Opportunity Commission alleging that American Support had 

discriminated against Petitioner in employment based on her sex 

and in retaliation.  On November 19, 2012, following 

investigation of Petitioner's Discrimination Complaint, the 

Commission issued a Determination of No Cause (Notice), finding 

that no reasonable cause existed to believe that an unlawful 

employment discrimination practice occurred.  The Notice 

informed Petitioner of her right to file a Petition for Relief 

for a formal administrative proceeding within 35 days of the 

Notice. 

On November 30, 2012, Petitioner timely filed a Petition 

for Relief with the Commission, in which she alleged that 

American Support discriminated against her on the basis of her 

sex and her age.  The Petition for Relief was forwarded to the 

Division of Administrative Hearings on December 3, 2012, for 

assignment of an administrative law judge to conduct an 

administrative hearing. 
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This matter was originally scheduled for telephonic hearing 

on February 19, 2013, but was continued on Respondent’s Motion 

for Continuance and re-scheduled for April 25, 2013. 

At the telephonic administrative hearing held on April 25, 

2013, Petitioner testified on her own behalf and offered two 

exhibits, which were received into evidence over objection.  

American Support presented the testimony of Steven Schaible, 

Human Resources Manager, and offered 12 exhibits which were 

received into evidence. 

The proceedings were recorded and a Transcript was ordered.  

However, Petitioner filed her Proposed Recommended Order on 

April 30, 2013, only five days after the hearing was concluded 

and well before the Transcript was filed.  Respondent followed 

suit, filing its Proposed Recommended Order on May 7, 2013, also 

before the Transcript was filed.  Upon inquiry by the Division 

of Administrative Hearings, Respondent’s counsel confirmed the 

Transcript had been ordered.  The two-volume Transcript was 

filed on May 14, 2013.  Respondent filed a Revised Proposed 

Recommended Order on May 21, 2013.  The parties’ Proposed 

Recommended Orders have been considered in the preparation of 

this Recommended Order. 
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FINDINGS OF FACT 

1.  American Support is a third-party telemarketing 

contractor for providers of cable and satellite service, with an 

office located in Daytona Beach, Florida. 

2.  American Support is an employer within the meaning of 

the Act and Title VII of the Civil Rights Act of 1964, as 

amended. 

3.  Petitioner is a 61-year-old female who was hired on 

August 19, 2008, as a telemarketer for Evergreen, a predecessor 

company to American Support.  Petitioner worked in telemarketing 

for approximately one year, was laid off by Evergreen, but was 

shortly thereafter reemployed by Evergreen as a 

receptionist/administrative assistant.  Between October 2011 and 

December 2011, Petitioner solely performed receptionist duties. 

4.  Petitioner was replaced as company receptionist by 

Debora Jenkins, whom Petitioner helped train.  Ms. Jenkins was 

hired on a full-time temporary basis as the company was 

transitioning to new ownership. 

5.  In December 2011, Petitioner was promoted to Human 

Resources Assistant by Nancy Cantero, Human Resources Director 

for American Support beginning in November 2011. 

6.  Petitioner’s duties were to initiate and process 

criminal background checks and credit checks on applicants, 

validate I-9 information received for newly hired employees, 
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create personnel files for new employees, and manage employee 

personnel files. 

7.  Employee personnel files contain personal identifying 

information including dates of birth, social security numbers, 

driver’s licenses, and the results of criminal background and 

credit checks.  Both parties agree that keeping applicants’ and 

employees’ personal information protected is a high priority for 

the Human Resources Department. 

8.  Ms. Cantero left American Support in February 2012 and 

was replaced by Steven Schaible, first as a Human Resources 

Generalist under contract, then as corporate Human Resources 

Manager in March 2012. 

9.  In his capacity as Manager, Mr. Schaible supervised 

Petitioner and two Human Resources Recruiters:  Warren Hernandez 

and Elaine Zoe.  Ms. Zoe was a virtual recruiter operating from 

her home in Phoenix, Arizona. 

10.  Petitioner described Mr. Schaible as very friendly and 

outgoing when he first became Human Resources Manager. 

11.  In mid-April 2012, Mr. Schaible hired a third 

recruiter, Anthony Sarelli, at a rate of $17 per hour.  No 

evidence was introduced to establish the hourly rate of either 

Mr. Hernandez or Ms. Zoe, but Mr. Hernandez earned less than $17 

per hour. 
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12.  Petitioner earned $13.50 per hour as Human Resources 

Assistant.  

13.  On Thursday, April 19, 2012, Ms. Jenkins, the 

temporary receptionist, gave her notice and stated that she 

would be starting a new job Monday, April 23, 2012.  

Ms. Jenkins’ last day on the job was Friday, April 20, 2012. 

14.  Mr. Schaible, together with Mary Celle, Vice President 

of Operations, made a decision to eliminate the position of 

receptionist.  Mr. Schaible had been unable to keep Ms. Jenkins 

busy full-time with receptionist duties such as answering and 

routing phone calls, accepting parcel deliveries, handing out 

job applications, and directing individuals to appropriate 

offices. 

15.  Mr. Schaible determined Petitioner was competent to 

perform these duties, in light of her previous service as 

company receptionist. 

16.  Petitioner had the day off on Friday, April 20, 2012.  

When she returned to work on Monday, April 23, 2012, 

Mr. Schaible informed Petitioner that she would take over the 

receptionist duties while continuing to serve as Human Resources 

Assistant.  Petitioner was physically moved from her desk to the 

receptionist desk at the front of the building.
2/
 

17.  Neither Petitioner’s title nor her salary changed when 

she was moved to the receptionist desk. 
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18.  Mr. Schaible made efforts to reduce Petitioner’s 

duties as Human Resources Assistant, reassigning responsibility 

of managing Kahuna, a software program through which new 

telemarketers were assigned log-in and password information, to 

a payroll employee, Maryanna Hilton.  Additionally, Mr. Schaible 

instructed Petitioner to discontinue sending personal faxes for 

other employees. 

19.  The company had taken some steps to streamline the 

receptionist function to make it more efficient and less time-

consuming.  For example, the company moved from paper 

applications to an online application system.  The receptionist 

was to direct persons inquiring about job applications to 

computer terminals located at the building entrance in front of 

the receptionist desk.  Similarly, the company telephone system 

was changed from a switchboard to automatic routing of calls to 

direct extensions by department. 

20.  Petitioner was instructed to continue her regular 

Human Resources duties, but to place personnel files in a locked 

Human Resources file room located ten feet from the receptionist 

desk when she was away from her desk. 

21.  On April 24, 2012, Mr. Schaible arrived at work early 

and noticed a stack of employee personnel files on the 

receptionist desk.  Petitioner was not at the desk.  
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Mr. Schaible concluded that the files had remained on the desk 

overnight. 

22.  The files contained copies of social security cards, 

driver’s licenses, and the results of criminal background checks 

and credit checks for newly hired employees.  

23.  Mr. Schaible secured the files and addressed 

Petitioner about the issue later that day.  Mr. Schaible 

stressed with Petitioner the importance of keeping personnel 

files secure, and offered to get her a rolling file cabinet. 

24.  The next day, April 25, 2012, Petitioner sent 

Mr. Schaible the following e-mail:  “I apologize for the files 

when I left . . . it won’t happen again.” 

25.  The following day, April 26, 2012, Mr. Schaible found 

a personnel file containing personal identifying information on 

Petitioner’s desk.  Mr. Schaible removed the file and placed it 

in the locked file room.  Later that same day, Petitioner sent 

the following e-mail to Mr. Schaible:  “Will make sure forms are 

upside down on my desk before I take a break . . . my bad.” 

26.  Mr. Schaible spoke to Petitioner that same day and 

explained that turning files upside down on the desk in her 

absence was not sufficient.  He explained that personnel files 

must be secured in the locked file room when she was not at her 

desk. 
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27.  On Monday, April 30, 2012, Petitioner was on vacation, 

and Mr. Schaible sat at the front desk for at least some part of 

the day.
3/
  He discovered in one of the desk drawers over 50 

completed W-4 forms for current employees. 

28.  Mr. Schaible discussed with Ms. Celle the need to 

initiate the company’s progressive discipline policy and give 

Petitioner a verbal warning.
4/
  Mr. Schaible planned to meet with 

Petitioner late in the afternoon on May 1, 2012, and deliver the 

verbal warning. 

29.  Petitioner was back in the office on May 1, 2012.  

While Petitioner was on a break and Ms. Hilton was manning the 

receptionist desk for Petitioner, Mr. Schaible discovered six 

personnel files on the desk.  Mr. Schaible removed the files and 

decided to modify the verbal warning to a written warning, in 

essence moving to the second step of the company’s progressive 

discipline policy.  Mr. Schaible did not have a meeting with 

Petitioner on May 1, 2012, as planned. 

30.  On May 2, 2012, Mr. Schaible planned to meet with 

Petitioner at 3:00 p.m. to present her with the written warning 

and discuss the confidentiality issues.  He requested that 

Carrie Santana, Manager of Customer Care and Quality, attend the 

meeting as well. 

31.  At 3:00 p.m., Mr. Schaible asked Petitioner to come to 

his office.  She was busily working in the Kahuna program, 
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adding two new employees at the request of a manager in the 

Jacksonville office.  Petitioner requested Mr. Schaible to wait 

until she completed the log-in and password information for the 

new employees.  Mr. Schaible became angry, told her that task 

would have to wait, and ordered her into his office immediately. 

32.  Petitioner accompanied Mr. Schaible to his office, 

where Ms. Santana was waiting.  Mr. Schaible confronted 

Petitioner with the W-4 forms he had found in the receptionist 

desk on April 30, 2012, as evidence of her failure to follow his 

directions to secure personal information of company employees.  

Before Mr. Schaible brought up the six personnel files he had 

removed from the desk the previous day, Petitioner stated, “I 

quit,” stood up and left Mr. Schaible’s office, then exited the 

building. 

33.  Petitioner denies that she quit her job on May 2, 

2012, instead testifying that she stated, “I quit this,” meaning 

she quit Mr. Schaible’s treatment toward her.  However, 

Mr. Schaible’s testimony that Petitioner stated, “I quit” on 

May 2, 2012, was corroborated by Petitioner’s own e-mail dated 

May 3, 2012, to company President Matthew Zemon, as well as 

Ms. Santana’s written memorandum dated May 3, 2012, in which she 

memorialized the events of May 2, 2012. 

34.  The evidence conflicted as to whether Petitioner 

returned to the office on May 2, 2012, following the 
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disciplinary meeting.  Mr. Schaible testified he did not see 

Petitioner after the meeting that day or the next day, May 3, 

2012.  Petitioner testified that she returned to the building 

within 30 minutes, stating first that she went into 

Mr. Schaible’s office to complain about his treatment of her, 

but later testifying that his office door was closed, so she did 

not go in to see him.  Mr. Schaible’s testimony on this issue is 

credible and accepted by the undersigned. 

35.  Mr. Schaible e-mailed Ms. Celle following the 

disciplinary meeting on May 2, 2012, informing Ms. Celle that 

Petitioner had resigned.  Mr. Schaible then completed a Record 

of Termination for Petitioner showing a separation date of 

May 2, 2012. 

36.  The evidence showed that American Support did not 

accept Petitioner’s resignation.  In response to Petitioner’s 

email of May 3, 2012, Mr. Zemon e-mailed Mr. Schaible and asked 

him to contact Petitioner and offer her a position in 

inbound/outbound sales at the high end of the pay range.  

Mr. Schaible did so, but Petitioner did not accept the offer. 

37.  Petitioner clearly considered her assignment to the 

receptionist desk to be demeaning.  She was subjected to 

comments from other employees suggesting she had been demoted 

because she could not perform Human Resources duties.  She felt 

that the Human Resources Assistant did not belong at the front 
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desk.  Petitioner was overwhelmed with performing Human 

Resources duties while assisting job applicants at the 

computers, answering telephone calls that were not automatically 

routed, accepting delivered parcels, and dealing with the myriad 

inquiries typically made of the receptionist at any business.  

Petitioner complained that it was impossible to secure 

applicants’ and employees’ personal information with other 

employees passing by the front desk on their way in and out of 

the building.  She noted that running back and forth to the 

Human Resources file room every time she was required to get up 

from the desk -- even though it was only ten feet away -- 

rendered her work inefficient, if not impossible. 

38.  In support of her argument that she was discriminated 

against based on her sex, Petitioner alleged that Mr. Schaible 

hired a second male recruiter out of a mixed pool of applicants, 

that Mr. Schaible made inappropriate comments about some 

applicants, and that he hired a male recruiter at a rate of $17 

per hour -– higher than other Human Resources employees. 

39.  Petitioner submitted no evidence to establish what 

comments were made about any applicant for the position of Human 

Resources recruiter. 

40.  As to hourly rates of pay, Petitioner testified that 

the new recruiter was paid at a higher rate than Mr. Hernandez.  
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Further, Petitioner did not produce any evidence as to the rates 

of pay for either Ms. Zoe or Mr. Hernandez. 

41.  Petitioner also alleged that following her move to the 

receptionist desk on April 23, 2012, Mr. Schaible instructed her 

not to take breaks with Mr. Hernandez, not to check her work e-

mails from home, and excluded her from meetings with other Human 

Resources employees.  However, Petitioner was unable to testify 

with certainty that other employees were allowed to continue 

checking e-mails from home.  Ms. Zoe, the female virtual 

recruiter on the team, continued to participate in Human 

Resources meetings. 

42.  Petitioner likewise complained that she was denied a 

raise while Mr. Hernandez received one.  On April 19, 2012, in 

response to Mr. Schaible’s request, Petitioner submitted a self-

evaluation for Mr. Schaible’s consideration.  Petitioner 

testified that Mr. Hernandez told her a week later that he 

received a raise.  Petitioner then asked Mr. Schaible about the 

time period for a decision on her raise; Mr. Schaible responded, 

according to Petitioner, “Not sure about it yet.
[5/]

” 

43.  Petitioner’s hearsay statement alone is insufficient 

to support a finding that Mr. Hernandez received a raise.  No 

evidence was introduced as to the status of other employees’ 

evaluations or raises. 
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44.  Petitioner’s most-repeated claim is that Mr. Schaible 

treated her unprofessionally by speaking to her sharply in front 

of other employees, yelling when he ordered her into his office 

on May 2, 2012, and “slamming” the W-4 files on the desk during 

the disciplinary meeting.  Petitioner felt his treatment of her 

was demeaning, harassing, and embarrassing. 

45.  Petitioner presented no evidence, however, that 

Mr. Schaible’s treatment of her was related in any way to her 

status as a female.  In fact, when Mr. Schaible hired a 

replacement Human Resources Assistant, he hired another female. 

46.  Petitioner alleged that Mr. Schaible acted in 

retaliation, but could not articulate any event for which the 

retaliation was lodged.  When questioned by the undersigned as 

to her retaliation claim, Petitioner testified,  

It just didn’t seem like the right 

thing for an office atmosphere, I should 

say, or speak to an employee in such a 

manner.  So it’s just his mannerism and his 

attitude toward me that made me feel like it 

was a retaliation [sic] for something, and I 

couldn’t figure out what it was.
[6/] 

 

47.  Petitioner may very well have been put in an 

impossible work situation, treated unfairly, or forced to 

resign.  However, there is no evidence that her treatment was 

related in any way to her status as a female. 

48.  Petitioner did admit to improperly handling employee 

personnel files and applicant files on at least two occasions.  
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She denies that leaving the six files on the desk when 

Ms. Hilton was covering for her break was improper because 

Ms. Hilton worked in the payroll department and had access to 

employee personal information.  As to the W-4 forms in her desk, 

Petitioner admitted that even if the forms were left in the desk 

by Ms. Jenkins, Petitioner was ultimately responsible for 

securing those documents. 

CONCLUSIONS OF LAW 

49.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2011),
7/
 and Florida Administrative Code 

Rule 60Y-4.016(1). 

50.  The State of Florida, under the Act, incorporates and 

adopts the legal principles and precedents established in the 

federal anti-discrimination laws specifically set forth under 

Title VII of the Civil Rights Act of 1964, as amended.  42 

U.S.C. §§ 2000e, et seq. 

51.  Pursuant to subsection 760.10(1), Florida Statutes, it 

is an unlawful employment practice for an employer:  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual’s race, color, religion, sex, 
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national origin, age, handicap, or marital 

status. 

 

52.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

53.  Usually direct evidence of discrimination is lacking, 

and one seeking to prove discrimination must rely on 

circumstantial evidence of discriminatory intent, using the 

shifting burden of proof pattern established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973).  See Holifield v. 

Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

54.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext. 

 

U.S. Dep't of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(housing discrimination claim); accord 

Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 
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DCA 2009)(gender discrimination claim)("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

55.  Therefore, in order to prevail in her claim against 

American Support, Petitioner must first establish a prima facie 

case by a preponderance of the evidence.  Id.; § 120.57(1)(j), 

Fla. Stat. ("Findings of fact shall be based upon a 

preponderance of the evidence, except in penal or licensure 

proceedings or except as otherwise provided by statute and shall 

be based exclusively on the evidence of record and on matters 

officially recognized."). 

56.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997); cf. Gross v. Lyons, 763 So. 2d 

276, 280 n.1 (Fla. 2000)("A preponderance of the evidence is 

'the greater weight of the evidence,' [citation omitted] or 

evidence that 'more likely than not' tends to prove a certain 

proposition."). 

Gender Discrimination 

57.  To establish a prima facie case of discrimination 

based on Petitioner’s sex, she must prove that:  (1) she belongs 

to a protected class; (2) she was subjected to an adverse 
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employment action; (3) other similarly situated employees 

outside her protected classification were treated more favorably 

(or that she was replaced by an employee outside of her 

protected classification); and (4) she was qualified to perform 

her job.  See Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 

1997). 

58.  The first element of a prima facie case has been met 

by Petitioner because she is female. 

59.  Petitioner failed to prove the second element -- that 

she was subject to an adverse employment action.  Petitioner was 

neither demoted when her duties as Human Resources Assistant 

were combined with that of Receptionist, nor was her salary 

reduced.  Further, Petitioner failed to prove that she was fired 

from her employment.  The preponderance of the evidence 

demonstrated that she resigned from American Support.  

Petitioner clearly regretted that decision and attempted to 

retract her statement “I quit.”  However, the retraction did not 

establish that she was terminated or that she suffered any other 

adverse employment action.  Rather than accepting her 

resignation, American Support offered her a position outside of 

Human Resources, which Petitioner did not accept. 

60.  Even if Petitioner had proven the second element, she 

failed to prove the third element:  other similarly situated 
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male employees were treated more favorably or that she was 

replaced by someone outside of her protected classification.  

61.  Petitioner did not establish that there were other 

similarly situated employees, as she introduced no evidence 

establishing that the company employed any other Human Resources 

Assistants.  Petitioner compared her circumstances to her fellow 

Human Resources employees, who were all recruiters.  

62.  Petitioner complained that Mr. Sorelli was hired 

subsequent to her and earned a higher wage.  However, 

Mr. Hernandez, a male recruiter, also earned a lower hourly wage 

than Mr. Sorelli.  Petitioner also alleged she was denied a 

raise although Mr. Hernandez received one.  The evidence shows 

that Mr. Schaible was still considering her evaluation when 

performance issues arose.  She was not denied a raise. 

63.  Petitioner also complained that she was excluded from 

Human Resources meetings, but admitted that another female 

employee, Ms. Zoe, was included in those meetings.  Petitioner 

alleged that she was instructed not to check her work e-mails 

from home, but failed to prove that either Mr. Hernandez or 

Mr. Sorelli was treated differently.  Finally, Petitioner was 

replaced as Human Resources Assistant by a female. 

64.  Alternately, Petitioner may establish a prima facie 

case of gender discrimination due to a hostile work environment, 

which requires proof of the following elements:  (1) she 
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belonged to a protected class; (2) she was subject to unwelcome 

harassment; (3) the harassment was based on a protected 

characteristic, such as gender; (4) the harassment was 

sufficiently severe or pervasive to alter the terms or 

conditions of employment and create a discriminatorily abusive 

working environment; and (5) the employer was responsible for 

such environment under a theory of vicarious or direct 

liability.  See Miller v. Kenworth of Dothan, 277 F.3d 1269, 

1275 (11th Cir. 2002). 

65.  Petitioner is female, thereby satisfying the first 

element. 

66.  Petitioner perceives that she was harassed by 

Mr. Schaible, that he bullied her, yelled at her, and demeaned 

her by moving her to the receptionist desk.  The evidence does 

not support that conclusion.  Petitioner testified that 

Mr. Schaible was, at the time he began as Human Resources 

Manager, very nice to all Human Resources employees, including 

herself.  She testified that his attitude toward her changed 

about a month and a half after becoming Manager.  The timing of 

this alleged change in attitude coincides with her move to the 

receptionist desk and repeated incidents of failing to secure 

personnel files.  Mr. Schaible likely spoke harshly to 

Petitioner on May 2, 2013, because she was performing a task he 

had asked her not to undertake, did not come to his office when 
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requested, and he was already upset about her failure to secure 

personnel files. 

 67.  Petitioner introduced no evidence to support her claim 

that Mr. Schaible harassed her based on her sex.  She testified 

that  

. . . it was only because I was the one that 

was being talked to in the manner that I was 

being talked to.  I felt it was a female 

issue of education, experience, et cetera, 

being a female of such abilities and 

strengths, that I was somehow a threat 

within the position.
[8/] 

 

Petitioner clearly perceived that she was treated differently 

because she was female, but that fact is inadequate to establish 

the third element of a prima facie case of hostile work 

environment. 

 68.  Having failed to prove the second and third elements, 

Petitioner is unable to prove the fourth and fifth elements. 

Discrimination in Retaliation 

69.  Section 760.10(7) prohibits retaliation in employment 

as follows: 

(7)  It is an unlawful employment practice 

for an employer . . . to discriminate 

against any person because that person has 

opposed any practice which is an unlawful 

employment practice under this section, or 

because that person has made a charge, 

testified, assisted, or participated in any 

manner in an investigation, proceeding, or 

hearing under this section. 
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70.  In order to demonstrate a prima facie case of 

retaliation, Petitioner must show:  (1) that she was engaged in 

statutorily protected expression or conduct; (2) that she 

suffered an adverse employment action; and (3) that there is 

some causal relationship between the two events.  Holifield, 115 

F.3d at 1566. 

71.  Petitioner introduced no evidence that she was engaged 

in a protected expression or conduct under the Act.  She never 

reported to any member of management that she was being harassed 

or discriminated against by Mr. Schaible.  Petitioner did not 

file any charge of discrimination with the Florida Commission on 

Human Relations or the Equal Employment Opportunity Commission 

until after her separation from employment with American 

Support.  

72.  In sum, Petitioner failed to prove her Charge of 

Discrimination and it is otherwise concluded, based upon the 

evidence, that American Support did not violate the Florida 

Civil Rights Act of 1992, and is not liable to Petitioner for 

discrimination in employment based on either sex or retaliation. 

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing Petitioner’s Discrimination 
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Complaint and Petition for Relief consistent with the terms of 

this Recommended Order. 

DONE AND ENTERED this 6th day of June, 2013, in 

Tallahassee, Leon County, Florida. 

 

S                                   

SUZANNE VAN WYK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 6th day of June, 2013. 

 

 

ENDNOTES 

 
1/
  In her Petition for Relief, Petitioner also alleged she was 

discriminated against based on her age.  However, Petitioner’s 

initial charge of discrimination was limited to discrimination 

based on sex and in retaliation.  Thus, the undersigned does not 

have jurisdiction over Petitioner’s claim of discrimination 

based on age.  See Williams v. Shands at Alachua Gen. Hosp. & 

Santa Fe Health Care, Case No. 98-2539 (Fla. DOAH Jan. 8, 1999), 

1999 Fla. Div. Adm. Hear. LEXIS 5120, at ¶ 35 (striking as 

untimely a Petitioner’s attempt to add age to a Petition for 

Relief filed after receiving a “Determination of No Cause” on an 

original charge of race discrimination), FCHR Order No. 99-014, 

1999 Fla. Div. Adm. Hear. LEXIS 5727 (FCHR June 16, 1999). 

 
2/
  No evidence was presented to demonstrate the spatial 

relationship between the receptionist desk and the Human 

Resources Department.  From the totality of the testimony, it is 

found the two were in close proximity. 
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3/
  Mr. Schaible testified that in order to cover the 

receptionist desk, he and other employees took turns sitting at 

the receptionist desk that day. 

 
4/
  While the company uses the term “verbal warning,” this first 

step in the progressive discipline policy requires written 

acknowledgment for the employee’s file. 

 
5/
  T.114:13-18. 

 
6/
  T.141:9-14. 

 
7/
  Unless otherwise indicated, all references to the Florida 

Statutes are to the 2011 version.  All references to Florida 

Administrative Code or federal statutes and rules are to their 

current, effective versions. 

 
8/
  T.137:10-25. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  




