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Case No. 12-3379 

 

RECOMMENDED ORDER 

 

A formal hearing was conducted in this case on January 3, 

2013, in Tavares, Florida, before Lawrence P. Stevenson, a duly-

designated Administrative Law Judge with the Division of 

Administrative Hearings. 

APPEARANCES 

 

 For Petitioner:  Sushon S. Dillard, pro se 

                      1196 Redman Street, Apartment B 

    Orlando, Florida  32839 

 

 For Respondent:  Pritesh Patel, owner 

                      International House of Pancakes 

                      IHOP 151                 

                      10332 U.S. Highway 441 

                      Leesburg, Florida  34788 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent, Pritesh, Inc., d/b/a IHOP 

36-151 ("IHOP"), committed unlawful employment practices 

contrary to section 760.10, Florida Statutes (2011),
1/
 by 
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discharging Petitioner from her employment in retaliation for 

her complaints regarding racial and religious discrimination in 

the workplace.  

PRELIMINARY STATEMENT 

On or about April 26, 2012, Petitioner Sushon S. Dillard 

("Petitioner") filed with the Florida Commission on Human 

Relations ("FCHR") an Employment Complaint of Discrimination 

against "International House of Pancakes," later clarified to be 

the IHOP franchise in Leesburg owned by Pritesh Patel's company, 

Pritesh, Inc.  Petitioner alleged that she had been 

discriminated against pursuant to chapter 760, Florida Statutes, 

and Title VII of the Federal Civil Rights Act as follows: 

On March 19, 2012, I was hired as a server 

at IHOP.  On my application I made it clear 

that I observe the Sabbath.  On April 1, 

2012, I composed a letter to Mr. Pritesh 

Patel informing him of the hostile 

environment at IHOP.  Mr. Patel was offended 

and immediately fired me on April 2, 2012. 

 

The FCHR investigated Petitioner's Complaint.  In a letter 

dated October 4, 2012, the FCHR issued its determination that 

there was reasonable cause to believe that an unlawful 

employment practice occurred. 

On October 12, 2012, Petitioner timely filed a Petition for 

Relief with the FCHR.  On October 15, 2012, the FCHR referred 

the case to the Division of Administrative Hearings (“DOAH”).  
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The case was scheduled for hearing on January 3, 2012, on which 

date it was convened and completed. 

At the hearing, Petitioner testified on her own behalf.  

Petitioner's Composite Exhibit 1 was admitted into evidence.  

Respondent presented the testimony of its owner, Pritesh Patel, 

and of the following IHOP employees:  Brian Jackson and 

Bernadine Hengst.  Respondent offered no exhibits into evidence. 

No court reporter was present at the hearing.  The 

undersigned created a digital recording of the hearing that was 

used in preparing this Recommended Order.  Both parties were 

offered a copy of the recording, but neither party filed a 

request for a copy.  No transcript was filed.  Neither party 

filed a proposed recommended order. 

FINDINGS OF FACT 

1.  IHOP is an employer as that term is defined in 

subsection 760.02(7), Florida Statutes.  IHOP is a restaurant in 

Leesburg.   

 2.  IHOP is owned by Pritesh Patel, who owns and operates a 

total of four International House of Pancakes stores in the 

Leesburg area through his corporation, Pritesh, Inc.   

3.  Petitioner is a black female who is an observant Jew.  

Because of her religious beliefs, Petitioner does not work on 

the Sabbath, from sundown on Friday until sunset on Saturday. 
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4.  Petitioner was hired to work as a server at IHOP on 

March 19, 2012.  She made it clear that she did not work on the 

Sabbath, and IHOP agreed to respect her religious beliefs. 

5.  There was some difference in recollection as to the 

notice Petitioner gave to IHOP.  Petitioner testified that she 

made it clear she could not work until sundown on Saturdays.  

The store manager, Brian Jackson, also recalled that Petitioner 

stated she could only work Saturday evenings.  Mr. Patel 

testified that Petitioner said that she could work on Saturday 

"afternoon."  Petitioner's version is credited as being more 

consistent with her stated beliefs, though there is no doubt 

that Mr. Patel was testifying honestly as to his recollection. 

6.  Petitioner was the only black server working at IHOP at 

this time.  Both Mr. Patel and Mr. Jackson credibly testified 

that IHOP has had many black servers through the years.  

Mr. Jackson noted that Petitioner only worked for IHOP for a 

period of two weeks and therefore was in no position to judge 

IHOP's minority hiring practices. 

7.  Petitioner testified that assistant manager Hemanshu 

"Shu" Patel, a relative of the owner, created a hostile working 

environment for her from the time she started on March 19.  She 

complained that Shu would alter the seating chart so that she 

would have fewer tables to cover, meaning a reduction in her 

tips.  Petitioner also stated that Shu was disrespectful and 
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rude, in a manner that caused her to believe there was a racial 

motivation behind his actions.  Despite the fact that Shu was 

subordinate to Mr. Jackson, Petitioner believed that Shu was 

really in charge because he was a relative of Mr. Patel and 

therefore "untouchable" as an employee of IHOP. 

8.  Petitioner's main complaint was that Shu, who was in 

charge of work schedules for the restaurant, scheduled her to 

work on Saturdays.  Petitioner testified that on the first 

Saturday of her employment, March 24, Shu called her to come 

into work at noon.  She replied that she could not come in until 

after sundown.  This problem was apparently worked out to 

Petitioner's satisfaction, and she was not required to report to 

work on Saturday afternoon. 

9.  However, when Shu posted the next week's schedule on 

the following Tuesday, Petitioner saw that she had been 

scheduled to work on the morning of Saturday, March 31.  

Petitioner complained.  Both Mr. Patel and Mr. Jackson testified 

that Shu had merely made an error in scheduling that was 

rectified as soon as Petitioner notified them of the problem.  

Petitioner did not deny that the problem was resolved mid-week, 

well before any Sabbath conflict could arise. 

10.  Mr. Patel testified that he wanted Petitioner to work 

from 4 p.m. until midnight on Saturday, March 31, so that she 

would not lose a day's work due to the scheduling error.  Shu 
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phoned Petitioner early on Saturday afternoon and asked her to 

come in.  Petitioner told Shu that she could not come in until 8 

p.m.  Mr. Patel testified that he did not need someone to work a 

four-hour shift, and that Petitioner was told not to come in. 

11.  As a further reason for declining to work on Saturday 

evening, Petitioner testified that she had only been trained for 

the morning shift.  Mr. Jackson testified that the only 

distinction between the dayshift and the nightshift is that the 

latter is less busy.  All servers are trained for the morning 

shift.  Mr. Jackson stated that, once trained for the morning 

shift, a server would find the night shift "a piece of cake."  

Petitioner's reason for not working in the evening was not 

credible in this respect. 

12.  Mr. Patel testified that he had no problem with 

Petitioner's not working on that Saturday, provided that she 

understood she was going lose a day.  Mr. Patel stated that from 

his point of view the problems began when Petitioner insisted 

that he give her weekday hours to make up for the lost Saturday 

hours.  Mr. Patel declined to cut another employee's hours for 

Petitioner. 

13.  Petitioner came in to work on the morning of Sunday, 

April 1.  Sunday morning is a busy time for IHOP.  According to 

head server Bernadine Hengst, Petitioner stood near her at the 

register and voiced her complaints about Shu, who was working in 
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the kitchen.  Shu heard Petitioner and stepped into the dining 

room, asking her, "You got something to say to me?"  Petitioner 

and Shu became loud, and their argument was moved outside for 

fear of disturbing a restaurant full of people.   

14.  Petitioner finished her shift then went home and 

composed a letter to Mr. Patel.  She made copies of the letter 

for every employee at IHOP.  Ms. Hengst was the first to see the 

letter.  She phoned Mr. Jackson at home to tell him about it, 

and Mr. Jackson phoned Mr. Patel.  The letter read as follows: 

On March 19, 2012, I was hired to work as a 

server.  I am a professional, pleasant, 

respectful, prompt and dutiful individual.  

As the only African-American server, it is 

imperative that you know since I have 

arrived at IHOP, I have faced fierce blatant 

hostility from a manager ("Shu") and co-

workers ("C.C., Misti and Cherish").  I feel 

Shu has deliberately created a divisive and 

hostile working environment.  It is my 

understanding Shu is a family member yet his 

behavior is definitely bad for business.  On 

two separate occasions, Shu altered the 

seating chart that Brian originally created 

and took two tables from me.  He lacks 

proficient management skills and is totally 

unprofessional, disrespectful and rude.  On 

Sunday, April 1, 2012, Shu spoke to me in a 

loud, impolite manner in front of staff and 

customers.  Shu communicated in a very 

bellicose fashion and for a moment, it felt 

as though he would physically attack me.  

You must take it serious that Shu's conduct 

is detrimental to your business. 

 

When Shu hired me I made it clear that I am 

Jewish and do not work on the Sabbath 

("Saturday").  Nevertheless, Shu called me 

to come into work on Saturday about noon; I 
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told him I would come in after the Sabbath 

at 7:00 p.m.  The following week I was 

scheduled to work a Saturday, which in turn 

caused me to lose a day of work.  Also on 

April 1, 2012, Shu assigned me only two 

booths for the whole day; when I spoke up 

about it he threatened to take another booth 

from me.  This type of attitude and his 

unfair behavior cannot be tolerated in the 

United States of America in 2012.  Shu is 

outwardly mean, discriminative, and racist 

towards me.  He acts like a tyrant, a bully 

and he feels he is untouchable. 

 

On Sunday, April 1, I was only assigned two 

booths while my co-workers had four to six 

tables.  This was unfair seating 

arrangements.  At the end of the day, Bernie 

[Hengst] told all the servers to tip out the 

busboy, yet I did not because I was unjustly 

treated by only being assigned two tables.  

This was one-sided and insulting. 

 

I am an exceptional waitress and I depend on 

this job to pay my bills.  During my first 

week, I was scheduled to work 36.10 hours 

and this week I was only given approximately 

23.0 hours.  Everyone should be treated 

fairly and equally.  I ask that you continue 

to give me a full schedule each week. 

 

This letter officially informs you of the 

battles I have dealt with in your 

establishment and I have not worked here for 

one whole month.  All Americans have the 

right to work without being harassed.  I 

urge you to intervene and equitably resolve 

this issue. 

  

15.  Ms. Hengst testified that Shu is a loud person who 

"talks with his hands," but she saw nothing that gave her the 

impression that Shu would "physically attack" Petitioner.  She 

did not detect that Shu treated Petitioner any differently than 
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he treated other servers.  Ms. Hengst saw Petitioner as an equal 

participant in the April 1 confrontation. 

16.  As to Petitioner's complaint about the number of 

tables to which she was assigned, Mr. Jackson testified that 

servers are always trained on two booths and then moved to four 

booths after training is completed.  He stated that Petitioner 

was doing a "terrible" job working four booths, which caused Shu 

to move her down to two.  Mr. Jackson stated that it is 

counterproductive to overwhelm a new server, and that the server 

must demonstrate the ability to perform the basics before taking 

on more tables. 

17.  On the morning of April 2, after reading Petitioner's 

letter, Mr. Patel went to the IHOP and sat down for a meeting 

with Petitioner in hopes of addressing her complaints.  

Mr. Patel testified that the first thing Petitioner asked him 

was, "Do you know how many black employees you have?"  Though he 

had been willing to discuss Petitioner's grievances concerning 

scheduling, Mr. Patel decided to fire Petitioner when she 

started "threatening us" based on claims of "black and white 

discriminating."  He decided to fire Petitioner for the future 

of his business, because he did not want the problems associated 

with allegations of discrimination. 
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18.  Mr. Jackson was also at the April 2 meeting, and 

testified that Petitioner claimed she was being singled out 

because of her race. 

18.  Based on all the testimony, it is found that 

Petitioner had little basis for claiming that IHOP was 

discriminating against her based on her race or religion during 

the actual course of her job.  She was mistakenly scheduled to 

work on Saturday, but was not required to come in to the store 

once she made management aware of the error.  She did lose one 

shift's worth of work for March 31, but that was partly due to 

her declining to work the evening shift. 

19.  The evidence established that Shu Patel was loud, 

somewhat hotheaded, and perhaps not the ideal choice for 

managing a busy restaurant, but did not establish that he 

singled out Petitioner for particular abuse because of her race 

or religion.  The evidence established that Petitioner's poor 

job performance was the cause of at least some of the friction 

between her and IHOP management. 

20.  However, Mr. Patel's own testimony established that he 

dismissed Petitioner in direct retaliation for her complaint of 

discriminatory employment practices.  IHOP offered no 

legitimate, nondiscriminatory reason for Petitioner's dismissal. 
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CONCLUSIONS OF LAW 

21.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. 

22.  The Florida Civil Rights Act of 1992 (the “Florida 

Civil Rights Act” or the "Act"), chapter 760, Florida Statutes, 

prohibits discrimination in the workplace.  

23.  Subsection 760.10, Florida Statutes, states the 

following, in relevant part: 

(1)  It is an unlawful employment practice 

for an employer: 

  

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

   * * * 

 

(7)  It is an unlawful employment practice 
for an employer . . . to discriminate 

against any person because that person has 

opposed any practice, which is an unlawful 

employment practice under this section, or 

because that person has made a charge, 

testified, assisted, or participated in any 

manner in an investigation, proceeding, or 

hearing under this section. 
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24.  IHOP is an "employer" as defined in subsection 

760.02(7), Florida Statutes, which provides the following: 

(7)  "Employer" means any person employing 

15 or more employees for each working day in 

each of 20 or more calendar weeks in the 

current or preceding calendar year, and any 

agent of such a person. 

 

25.  Florida courts have determined that federal case law 

applies to claims arising under the Florida's Civil Rights Act, 

and as such, the United States Supreme Court's model for 

employment discrimination cases set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 

(1973), applies to claims arising under section 760.10, Florida 

Statutes.  See Paraohao v. Bankers Club, Inc., 225 F. Supp. 2d 

1353, 1361 (S.D. Fla. 2002); F.S.U. v. Sondel, 685 So. 2d 923, 

925 n.1 (Fla. 1st DCA 1996); Fla. Dep’t of Cmty. Aff. v. Bryant, 

586 So. 2d 1205 (Fla. 1st DCA 1991). 

26.  Under the McDonnell analysis, in employment 

discrimination cases, Petitioner has the burden of establishing 

by a preponderance of evidence a prima facie case of unlawful 

discrimination.  If the prima facie case is established, the 

burden shifts to the employer to rebut this preliminary showing 

by producing evidence that the adverse action was taken for some 

legitimate, non-discriminatory reason.  If the employer rebuts 

the prima facie case, the burden shifts back to Petitioner to 

show by a preponderance of evidence that the employer's offered 
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reasons for its adverse employment decision were pretextual.  

See Texas Dep’t of Cmty. Aff. v. Burdine, 450 U.S. 248, 101 S. 

Ct. 1089, 67 L. Ed. 2d 207 (1981). 

27.  In order to prove a prima facie case of unlawful 

employment discrimination under chapter 760, Petitioner must 

establish that:  (1) she is a member of the protected group; (2) 

she was subject to adverse employment action; (3) IHOP treated 

similarly situated employees outside of her protected 

classifications more favorably; and (4) Petitioner was qualified 

to do the job and/or was performing her job at a level that met 

the employer's legitimate expectations.  See, e.g., Jiles v. 

United Parcel Serv., Inc., 360 Fed. Appx. 61, 64 (11th Cir. 

2010); Knight v. Baptist Hosp. of Miami, Inc., 330 F.3d 1313, 

1316 (11th Cir. 2003); Williams v. Vitro Serv. Corp., 144 F.3d 

1438, 1441 (11th Cir. 1998); McKenzie v. EAP Mgmt. Corp., 40 F. 

Supp. 2d 1369, 1374-75 (S.D. Fla. 1999). 

28.  Petitioner has failed to prove a prima facie case of 

unlawful employment discrimination. 

29.  Petitioner established that she is a member of a 

protected group, in that she is a black female.  Petitioner also 

claimed discrimination based on her religious affiliation.  

Petitioner was subject to an adverse employment action insofar 

as she was terminated from her position as a server.  Petitioner 

was qualified to perform the job.  She was not performing at a 
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level that met the employer's legitimate expectations, but she 

had only been on the job for two weeks at the time she was 

dismissed.  Mr. Patel and Mr. Jackson clearly believed she would 

improve or they would have dismissed her for performance 

reasons.  

30.  Petitioner presented insufficient credible evidence 

that her race or religion directly played any role in the 

business decisions made by IHOP.  She presented no evidence that 

any similarly situated employee was treated any better than was 

Petitioner.  Petitioner claimed discrimination on the basis of 

religion when she was scheduled to work on Saturday, but the 

evidence established this was a simple mistake that was 

rectified as soon as Petitioner complained.  Petitioner had 

suspicions that Shu Patel harbored some racial animus against 

her, but she could point to no specific incident or statement to 

confirm her suspicion.  Having failed to establish this element, 

Petitioner has not established a prima facie case of employment 

discrimination.  

31.  To establish a prima facie case of retaliation under 

section 760.10(7), Petitioner must demonstrate:  (1) that she 

engaged in statutorily-protected activity; (2) that she suffered 

an adverse employment action; and (3) that the adverse 

employment action was causally related to the protected 

activity.  Harper v. Blockbuster Entm't Corp., 139 F.3d 1385 
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(11th Cir. 1998), cert. denied, 525 U.S. 1000 (1998).  Assuming 

Petitioner establishes a prima facie case, IHOP must then 

articulate a legitimate, nondiscriminatory reason for the 

adverse employment action.  Wells v. Colo. Dep't of Transp., 325 

F.3d 1205, 1212 (10th Cir. 2003).  Petitioner must then respond 

by demonstrating that the Respondent's asserted reasons for the 

adverse action are pretextual.  Id. 

32.  Petitioner has met the burden of establishing a prima 

facie case of retaliation.  Petitioner clearly engaged in 

protected activity by asserting to her employer that she 

believed she was experiencing racial discrimination in the 

workplace.  As to the second element, Petitioner was fired on 

the spot, specifically because she was alleging racial 

discrimination.  The direct causal connection, explicitly 

admitted by Mr. Patel, also establishes the third element of 

retaliation. 

33.  Mr. Patel candidly testified that he dismissed 

Petitioner because she was making claims of racial 

discrimination against his business.  There is no question in 

this case of a legitimate, nondiscriminatory reason for the 

adverse employment action. 

34.  Petitioner is entitled to back pay.  Petitioner 

presented no documentation showing how much she was paid by 

IHOP.  She did not present evidence regarding the period she was 
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unemployed after her dismissal from IHOP, what efforts she made 

to find employment, whether she received supplemental income 

during her period of unemployment, or any other efforts to 

mitigate the damages caused by her dismissal.  Based on the 

record of this proceeding, it is not possible to determine the 

amount of back pay/lost wages due to Petitioner.  

RECOMMENDATION 

 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding that Pritesh, Inc., d/b/a IHOP 36-

151 committed an act of unlawful retaliation against Petitioner.  

It is further recommended that the Florida Commission on Human 

Relations remand this case to the Division of Administrative 

Hearings for an evidentiary proceeding to establish the amount 

of back pay/lost wages owed to Petitioner. 

DONE AND ENTERED this 5th day of March, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   
LAWRENCE P. STEVENSON 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675   SUNCOM 278-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 5th day of March, 2013. 

 

 

ENDNOTE 

 
1/
  Citations shall be to Florida Statutes (2012) unless 

otherwise specified.  Section 760.10, Florida Statutes, has been 

unchanged since 1992. 
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Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  

 

 




