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Case No. 12-3428 

   

RECOMMENDED ORDER 

 

Administrative Law Judge John D. C. Newton, II, of the 

Division of Administrative Hearings (DOAH) heard this case on 

January 4, 2013, by video teleconference at locations in Orlando 

and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Pablo Raya Lopez, pro se 

      667 Oleary Court 

      Apopka, Florida  32712 

 

For Respondent:  Filip Edstrom, pro se 

      Green Masters, Inc. 

      1431 East 1st Street 

      Apopka, Florida  32703 

 

STATEMENT OF THE ISSUE
1/
 

Did Respondent, Green Masters, Inc. (Green Masters), 

discriminate against Petitioner, Pablo Raya Lopez, on account of 

his age? 
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PRELIMINARY STATEMENT 

On March 14, 2012, Mr. Lopez filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

(Commission).  The charge alleged that Mr. Lopez's employer, 

Green Masters, reduced his pay because of his age and created a 

hostile work environment through making comments about 

Mr. Lopez's age.  On September 24, 2012, the Commission issued 

its Notice of Determination: No Cause.  On October 12, 2012, 

Mr. Lopez filed a Petition for Relief.  The Petition alleges that 

Green Masters reduced the wages of Mr. Lopez without explanation.  

It does not allege that his age was the reason for the reduction. 

On October 19, 2012, the Commission referred the matter to 

DOAH to conduct a hearing on the Petition.  On October 29, 2012, 

DOAH set the matter for final hearing by video teleconference on 

January 4, 2012.  The undersigned conducted the hearing as 

noticed.   

Mr. Lopez testified on his own behalf.  His son, also named 

Pablo Lopez, acted as an interpreter.  The Petition for Relief, 

with the Investigative Memorandum, Determination: No Cause, 

Notice of Determination: No Cause, and the Charge of 

Discrimination attached to it, were accepted as Petitioner's 

Exhibit 1.  Green Masters presented the testimony of Filip 

Edstrom, Doug Abele, and Guillermo Zamora.  Respondent's 



3 

 

Exhibits 1 (composite exhibit of 62 pages) and Exhibit 2 (Notice 

of Determination: No Cause) were accepted into evidence. 

Notwithstanding the requirements of section 120.57(1)(g), 

Florida Statutes (2012),
2/
 and Florida Administrative Code Rule 

28-106.214, the Commission did not provide a court reporter to 

preserve the testimony at the final hearing.  The Notice of 

Hearing by Video Teleconference advised the parties that the 

Commission would not provide a court reporter.  Neither party 

elected to provide a court reporter.  DOAH made an audio 

recording of the hearing, which is part of the file in this case. 

The notice also advised the parties that each party was 

responsible for providing a notary public to swear in witnesses 

testifying at the Orlando location.  Neither party provided a 

notary.  The undersigned swore in the witnesses in Orlando during 

the video teleconference from the Tallahassee location.  All 

witnesses and parties were present in the Orlando hearing room.  

The video facilities allowed the undersigned to clearly observe 

the demeanor of the witnesses and conclude that they accepted the 

importance of testifying truthfully.  Neither party objected to 

this procedure.  The witnesses and the parties demonstrated in 

their communications and testimony at the hearing that they all 

knew each other and worked together at Green Masters.  There was 

no question that the witnesses were who they identified 

themselves as being.  By their conduct, the parties waived the 
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requirement for a notary to be present with them.  The record 

demonstrates that the parties suffered no prejudice from the 

absence of a notary. 

The parties were advised of their right to submit a proposed 

recommended order, including Findings of Fact and Conclusions of 

Law.  Green Masters filed a Proposed Recommended Order.  

Mr. Lopez did not. 

FINDINGS OF FACT 

1.  Mr. Lopez was 65 years old at the time of the hearing.  

He has worked for Green Masters since 1988 as a laborer.  (The 

Commission's Investigative Memorandum incorrectly states that 

Green Masters discharged Mr. Lopez; he remains employed with 

Green Masters.)   

2.  Green Masters is a wholesale nursery located in Apopka, 

Florida.  It primarily produces potted flowering plants.  Green 

Masters grows the plants in greenhouses, shade houses, or outside 

in the full sun.  It employs full-time and part-time workers.  

The work involves planting, potting plants, moving plants, 

re-potting plants, and packaging plants for shipping.  It is a 

low-tech, labor-intensive business.  

3.  The business is also seasonal.  Consequently, the length 

of the work week varies depending upon the season. 

4.  Mr. Lopez makes only one claim of an overtly 

discriminatory action or statement.  He claims that the 
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vice-president of Green Masters, Filip Edstrom, told him that he 

was unable to work the same as he did 20 years ago because of his 

age.  The weight of the credible evidence did not establish this 

claim.  Mr. Lopez's belief that Mr. Edstrom made this remark 

likely flows from Mr. Lopez's difficulty understanding English. 

5.  During 2011, the hourly compensation Mr. Lopez received 

from Green Masters declined.  The decline was not due to actions 

taken because of Mr. Lopez's age.  It was due to changes in the 

compensation system and changes in Mr. Lopez's work assignments. 

6.  In 2011, Green Masters removed Mr. Lopez from the 

potting crew.  This was because of Mr. Lopez's difficulty reading 

and understanding written instructions.   

7.  Over the years, the nursery business had evolved so that 

written instructions and record-keeping became important parts of 

the potting crew's functions.  Mr. Lopez was not able to perform 

these parts of the potting job.  The difficulty with reading and 

writing, for instance, resulted in him re-potting 80 plants 

incorrectly.  Consequently, he was unable to work alone 

re-potting.   

8.  Green Masters need the potters to be able to work alone.  

That is the reason he was removed from the potting crew. 

9.  Before August of 2011, Green Masters paid its full-time 

employees at rates established through a historical practice of 
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giving regular pay increases, regardless of the development or 

decline of an employee's assignments, skills or productivity. 

10. In August 2011, Green Masters revised its pay structure 

significantly.  The changes reduced pay rates for all employees.  

It broke all jobs performed in the greenhouse into three pay 

groups based on pay rates of $9.00, $11.00, and $13.00, depending 

on the skill level needed for the job.  Green Masters changed the 

system to cure a lack of compensation standards that had 

developed over the years and to standardize pay rates based upon 

the work performed.   

11. Mr. Edstrom conducted several meetings with the 

employees to explain the new system.  The Green Masters grower, 

Doug Abele, and crew foreman, Guillermo Zamora, sat in on every 

meeting.  Mr. Zamora acted as an interpreter since most of the 

employees are Spanish speakers with limited understanding of 

English, and Mr. Edstrom's Spanish is limited. 

12. Picking up, moving, setting out, spacing, and dumping 

plants in the greenhouse and mixing plants and loading boxes are 

the primary tasks of the $9.00 base pay group. 

13. The $11.00 base pay group's primary tasks are picking 

plants for customers, potting, planting, pinching off bad buds 

and flowers, and other specialized tasks.   
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14. More highly specialized tasks, such as specialized 

maintenance and cutting, are in the $13.00 base pay group.  These 

tasks required a specific skill set and/or extensive training. 

15. The base pay rate for each employee is adjusted to 

account for quality of work, reliability, tenure, and compliance 

with instructions. 

16. Employee pay varied depending upon which pay group's 

tasks they were performing.  They did not always remain in the 

same pay group in the course of a work week.  Green Masters 

assigned employees to tasks and pay groups based upon their skill 

sets, the jobs available, and the employee's capabilities.   

17. The compensation system changes affected all employees.  

The compensation of eight employees decreased.  For three of the 

employees, the decrease was greater than $1.00 per hour.   

18. In the past year, Mr. Lopez has worked fewer hours than 

he did in previous years.  In 2010, he worked the second most 

hours of all employees.  In the first quarter of 2012, he was 

20th out of 25.  

19. Mr. Lopez's eyesight was also deteriorating.  Because 

of this, he became unable to reliably identify and remove bad 

buds or flowers.  This eliminated his ability to pack plants.  

Along with his inability to process the paperwork involved in 

re-potting, this limited his ability to perform tasks in the 

higher pay groups.   



8 

 

20. For Mr. Lopez, the effect of these changes was that his 

base rate declined from $10.83 in 2011 to $9.06 in 2012.  The 

number of hours that Mr. Lopez worked declined also.     

21. In the past two years, the hours worked by all 

employees have declined by almost ten percent. 

22. All of these factors combined to result in Mr. Lopez's 

pay declining.  He is understandably upset by this.  But the 

credible, persuasive evidence does not establish that the decline 

in pay was due to discrimination on account of Mr. Lopez's age. 

CONCLUSIONS OF LAW 

23. Sections 120.569 and 120.57(1), Florida Statutes, grant 

DOAH jurisdiction over the subject matter of this proceeding and 

of the parties. 

24. Mr. Lopez maintains that Green Masters discriminated 

against him in his compensation on account of his age.  Mr. Lopez 

must prove his claims by a preponderance of the evidence.  Dep't. 

of Banking & Fin. v. Osborne Stern & Co., Inc., 670 So. 2d 932 

(Fla. 1996). 

25. Section 760.10(1)(a) and (b), Florida Statutes, make it 

unlawful for an employer to take adverse action against an 

individual because of the individual's age.  Sunbeam Television 

Corp. v. Mitzel, 37 Fla. L. Weekly D183 (Fla. 3d DCA Jan. 18, 

2012); Miami-Dade Cnty. v. Eghbal, 54 So. 3d 525 (Fla. 3d DCA 

2011), reh. denied, Case No. 3D10-1596 (Fla. 3d DCA Feb. 22, 
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2011), rev. denied, 71 So. 3d 117 (Fla. 2011); Bratcher v. City 

of High Springs, Case No. 11-2999 (Fla. DOAH Sept. 28, 2011), 

rejected in part, Case No. 2011-358, FO No. 11-91 (Fla. FCHR 

Dec. 7, 2011). 

26. The Florida Legislature patterned chapter 760 after 

Title VII of the Civil Rights Act of 1964, as amended.  

Consequently, Florida courts look to federal case law when 

interpreting chapter 760.  Valenzuela v. GlobeGround N. Am., LLC, 

18 So. 3d 17 (Fla. 3rd DCA 2009). 

27. A party may prove unlawful discrimination through 

either direct evidence of discrimination.  City of Hollywood v. 

Hogan, 986 So. 2d 634, 641 (Fla. 4th DCA 2008), reh. denied, Case 

No. 4D07-392 (Fla. 4th Dist. Ct. App. Aug. 21, 2008).  Direct 

evidence is something like a discriminatory statement by a 

supervisor that requires no interpretation or inferences to 

manifest the discrimination.  Schoenfeld v. Babbitt, 168 F.3d 

1257, 1266 (11th Cir. 1999).   

28. An employee may also prove a claim of discrimination by 

circumstantial evidence establishing that similarly situated 

employees, who were not in his protected class, were treated more 

favorably than he was.  Wilson v. B/E Aerospace, Inc., 376 F.3d 

1079, 1087 (11th Cir. 2004).   
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29. The persuasive, credible evidence, direct and 

circumstantial, does not establish that Green Masters 

discriminated against Mr. Lopez because of his age. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny the Petition of Pablo Raya Lopez in FCHR Case 

No. 2012-01289. 

DONE AND ENTERED this 30th day of January, 2013, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 30th day of January, 2013. 

 

 

ENDNOTES 

 
1/
  The Petition for Relief does not specify this claim.  It was, 

however, manifestly the subject of the Commission proceedings and 

addressed by the parties at the hearing.  In light of these facts 

and the pro se status of Mr. Lopez, the issues are deemed tried 

by consent.  See, e.g., Smith v. Smith, 971 So. 2d 191, 194-95 
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(Fla. 1st DCA 2007); Hemraj v. Hemraj, 620 So. 2d 1300, 1301 

(Fla. 4th DCA 1993). 

 
2/
  All references to the Florida Statutes are to the 2012 edition 

unless noted otherwise. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




