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Case No. 12-3237 

   

RECOMMENDED ORDER 

 

This case was heard on December 4, 2012, in Tavares, 

Florida, before Suzanne Van Wyk, a designated Administrative Law 

Judge of the Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Wilberrene Miller, pro se 

    Apartment B 

    1196 Redman Street 

    Orlando, Florida  32839 

 

For Respondent:  No appearance 

 

STATEMENT OF THE ISSUE 

Whether Petitioner was the subject of unlawful 

discrimination in the provision of services or facilities in 

connection with her dwelling based on her race or handicap, in 

violation of the Florida Fair Housing Act, chapter 760, Part II, 

Florida Statutes. 
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PRELIMINARY STATEMENT 

On June 23, 2012, Petitioner filed a complaint with the 

Florida Commission on Human Relations (FCHR), alleging that 

Respondents discriminated against her based on her race.  The 

basis for the claim of discrimination was that Respondents 

placed her in an apartment that had not been cleaned prior to 

her arrival, in violation of the Fair Housing Act. 

An investigation of the complaint was made by FCHR.  On 

September 21, 2012, FCHR issued its Notice of Determination of 

No Cause, which concluded that there was no reasonable cause to 

believe that a discriminatory housing practice had occurred 

based on either Petitioner‟s race or disability.
1/
  

Petitioner disagreed with FCHR‟s determination and filed a 

Petition for Relief.  The basis for discrimination alleged in 

the Petition for Relief is that Respondents accused her of 

failing to pay a $300.00 security deposit before occupying her 

apartment at Laurel Oaks.  Petitioner alleges Respondents‟ 

accusation was an attempt to take advantage of her disability, 

thereby constituting discrimination based on her disability in 

violation of the Fair Housing Act.  The petition was forwarded 

to the Division of Administrative Hearings for a formal hearing. 

The final hearing was scheduled for December 4, 2012, and 

was held as scheduled.  At the hearing, Petitioner testified on  
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her own behalf and offered the testimony of her daughter, Sushon 

Dillard.  Petitioner offered Exhibits 1 through 15, which were 

received in evidence.   

Respondent did not appear at the final hearing.  Neither 

party provided a court reporter; consequently, no transcript of 

the final hearing was prepared.  

Petitioner timely filed her Proposed Recommended Order on 

December 10, 2012, which has been considered in the preparation 

of this Recommended Order. 

FINDINGS OF FACT 

 1.  Petitioner is a 51-year-old black female who relocated 

to Leesburg, Florida, from Port Chester, New York, in February 

2012.  

 2.  Respondent, Richman Property Services, Inc., is the 

corporate owner/manager of Laurel Oaks Apartments (Laurel Oaks) 

located at 131 Bayou Circle in Leesburg, Florida.  

3.  Amy Lewis is the Community Manager of Laurel Oaks. 

 4.  Petitioner rented a two-bedroom apartment unit from 

Respondent from February 24, 2012, until she moved to Orlando, 

Florida, on December 3, 2012.  Petitioner‟s daughter, Sushon 

Dillard, occupied the apartment with Petitioner during her 

tenancy at Laurel Oaks. 

 5.  Petitioner spoke with Ms. Lewis via telephone to 

inquire regarding the availability of a unit at Laurel Oaks 
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while Petitioner was still residing out of state.  Petitioner 

applied for tenancy at Laurel Oaks by faxing her application to 

Ms. Lewis.  Petitioner‟s application was accompanied by a copy 

of her award letter documenting Social Security Disability 

Insurance (SSDI) payments as proof of income.  

6.  On February 24, 2012, Petitioner signed a lease for 

Laurel Oaks unit #103, paid a security deposit, and moved into 

the unit. 

7.  Petitioner has a current clinical diagnosis of 

“schizophrenia, paranoid.”  She also claims to be diagnosed bi-

polar with Tourrete‟s Syndrome.  While Petitioner presented no 

documentation of the additional diagnosis, her testimony on this 

issue is credible and is accepted by the undersigned.  

8.  Petitioner was first hospitalized for treatment of an 

unspecified mental illness at Bellevue Hospital in New York in 

1982.  She apparently lived without significant incident for the 

next 26 years.  Petitioner had a “breakdown” in 2008, while 

living in Arizona, and another “breakdown” that same year in 

New York, for which she was hospitalized at Greenwich Hospital 

in Connecticut, and later transferred to Stamford Hospital in 

Connecticut.  Petitioner reports that since April 2008, she has 

“spent time in numerous mental institutions in Arizona, Florida, 

Georgia, Maryland and New York.”   
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9.  Petitioner‟s most recent incident occurred in August 

2012, while she was living at Laurel Oaks.  She was taken by 

police to a local facility named “Life Stream” where she was 

treated for a number of days, then returned home to her 

apartment at Laurel Oaks with her daughter.  

 10.  Petitioner appeared calm and controlled at the final 

hearing.  She testified that she is taking her medications and 

doing very well. 

 11.  Petitioner claims that when she moved into the unit at 

Laurel Oaks, it was not cleaned, was “infested with dead 

roaches,” and the washing machine was filthy.  Petitioner‟s 

daughter testified there were dead roaches even in the 

dishwasher. 

 13.  Petitioner also bases her allegation of discrimination 

on Respondent‟s accusation in April 2012, that Petitioner had 

not paid a $300 security deposit prior to occupying her 

apartment. 

 14.  When Petitioner paid her April rent, Trifonia Bradley, 

an employee in the office at Laurel Oaks, informed Petitioner 

she still owed a $300 security deposit.  Petitioner responded 

that she had paid the deposit on February 24, 2012.  

 15.  Although the evidence was not clear as to the specific 

date, Petitioner later met with Ms. Bradley and brought in her 

receipt showing the $300 had been paid in February.  After that 
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meeting, Petitioner received a phone call from Ms. Lewis 

apologizing for the error and stating something to the effect of 

“we are all good.” 

 16.  Petitioner believes Respondent was attempting to take 

advantage of her disability and trick her into paying the 

deposit again.  

 17.  At final hearing, Petitioner and her daughter 

presented evidence and testimony regarding additional alleged 

discriminatory acts by Respondent.  Petitioner alleged that 

someone employed by, or otherwise acting on behalf of 

Respondent, sabotaged her automobile; harassed her by requesting 

her daughter fill out a separate rental application in order to 

live with her; harassed Petitioner about her request for 

accommodation based on her disability and claimed she had not 

demonstrated that she was disabled under the Americans with 

Disabilities Act; threatened to tow away her car because it was 

inoperable; and stole money from her apartment.  

18.  Each of these additional alleged acts occurred after 

September 21, 2012, the date on which FCHR issued its 

determination of no cause, and was not investigated by FCHR. 

 19.  Petitioner is intelligent and articulate.  Her 

exhibits were well-organized and contained copious documentation 

of the alleged discriminatory acts occurring after September 21, 

2012.  Her documentation included correspondence with Laurel 
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Oaks‟ management, notices which were posted on the apartment 

door, copies of numerous forms and applications, and a police 

report. 

 20.  In contrast, Petitioner offered no tangible evidence 

regarding the condition of the property upon occupancy other 

than her testimony, which was not persuasive.  She introduced no 

photographs, no written complaint, and no correspondence with 

the manager or other employees of Laurel Oaks regarding the 

condition of the apartment.  In fact, she offered no evidence 

that she brought the condition of the unit to the attention of 

Laurel Oaks‟ management. 

 21.  Given the totality of the evidence, including the 

demeanor of the Petitioner and Ms. Dillard, the undersigned 

finds that either the unit was not unclean or Petitioner did not 

bring the condition of the unit to the attention of Laurel Oaks 

upon occupying the unit.  Further, the undersigned finds that 

Laurel Oaks erroneously requested the security deposit in April 

2012, and corrected the error after reviewing Petitioner‟s 

documentation.  The mistake was not an act of discrimination 

based either on race or disability.
2/
 

CONCLUSIONS OF LAW 

 22.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  § 120.57(1), Fla. Stat. (2012). 
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23.  Florida‟s Fair Housing Act, sections 760.20 through 

760.37, Florida Statutes, makes it unlawful to discriminate in 

the provision of services provided to the tenants of rental 

housing.  In that regard, section 760.23(2), provides that: 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

24.  In cases involving a claim of rental housing 

discrimination, the burden of proof is on the complainant.  

§ 760.34(5), Fla. Stat. 

25.  The Florida Fair Housing Act is patterned after Title 

VIII of the Civil Rights Act of 1968, as amended by the Fair 

Housing Act of 1988, and discrimination covered under the 

Florida Fair Housing Act is the same discrimination prohibited 

under the Federal Fair Housing Act.  Savanna Club Worship Serv. 

v. Savanna Club Homeowners' Ass'n, 456 F. Supp. 2d 1223, 1224 

(S.D. Fla. 2005); see also Loren v. Sasser, 309 F.3d 1296, 1300 

(11th Cir. 2002).  When “a Florida statute is modeled after a 

federal law on the same subject, the Florida statute will take 

on the same constructions as placed on its federal prototype.”  

Brand v. Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 

1994); see also Millsap v. Cornerstone Residential Mgmt., 

2010 U.S. Dist. LEXIS 8031 (S.D. Fla. 2010); Dornbach v. Holley, 
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854 So. 2d 211, 213 (Fla. 2d DCA 2002); Fla. Dep't of Cmty. Aff. 

v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

Discrimination based on Race 

26.  A plaintiff may proceed under the Fair Housing Act 

under theories of either disparate impact or disparate 

treatment, or both.  Head v. Cornerstone Residential Mgmt., 2010 

U.S. Dist. LEXIS 99379 (S.D. Fla. 2010).  To establish a prima 

facie case of disparate impact, Petitioner would have to prove a 

significantly adverse or disproportionate impact on a protected 

class of persons as a result of Respondent‟s facially neutral 

acts or practices.  Head v. Cornerstone Residential Mgmt., 

supra, (citing E.E.O.C. v. Joe‟s Stone Crab, Inc., 220 F.3d 

1263, 1278 (11th Cir. 2000)).  To prevail on a disparate 

treatment in housing claim, Petitioner would have to come 

forward with evidence that she was treated differently than 

similarly-situated tenants.  Head v. Cornerstone Residential 

Mgmt., supra (citing Schwarz v. City of Treasure Island, 544 

F.3d 1201, 1216 (11th Cir. 2008) and Hallmark Dev., Inc. v. 

Fulton County, 466 F.3d 1276, 1286 (11th Cir. 2006)).    

27.  The evidence indicates that Petitioner was attempting 

to prove that she was discriminated against due to Respondent‟s 

disparate treatment of her as opposed to other residents of 

Laurel Oaks. 
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28.  In establishing that she was the subject of 

discrimination based upon her race, Petitioner could either 

produce direct evidence of discrimination that motivated 

disparate treatment in the provision of services to her, or 

prove circumstantial evidence sufficient to allow the trier of 

fact to infer that discrimination was the cause of the disparate 

treatment.  See King v. Auto, Truck, Indus. Parts & Supply, 

21 F. Supp. 2d 1370, 1381 (N.D. Fla. 1998). 

29.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 

1561 (11th Cir. 1997).  Courts have held that “„only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate . . .‟ will constitute direct evidence of 

discrimination.”  Damon v. Fleming Supermarkets of Fla., Inc., 

196 F.3d 1354, 1358-59 (11th Cir. 1999) (citations omitted). 

30.  Petitioner presented no direct evidence of 

discrimination by Respondent in its provision of maintenance and 

repair services based on her race.  When questioned by the 

undersigned, Petitioner confirmed that no one at Laurel Oaks 

made any remark about her race at any time before or during her 

tenancy. 
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31.  When there is no direct evidence of discrimination, 

fair housing cases are subject to the three-part test set forth 

in McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) and 

Texas Department of Community Affairs v. Burdine, 450 U.S. 248 

(1981).  Boykin v. Bank of America Corp., 162 Fed. Appx. 837, 

838; 2005 U.S. App. LEXIS 28415 (11th Cir. 2005); see also 

Massaro v. Mainlands Section 1 & 2 Civic Ass‟n, Inc., 3 F.3d 

1472, 1476 n.6 (11th Cir. 1993); Secretary, U.S. Dept. of 

Housing and Urban Development, on Behalf of Herron v. Blackwell, 

908 F.2d 864, 870 (11th Cir. 1990); Savannah Club Worship Serv. 

v. Savannah Club Homeowners‟ Ass‟n, 456 F. Supp. 2d at 1231-

1232. 

32.  Under the three-part test, Petitioner has the initial 

burden of establishing a prima facie case of unlawful 

discrimination.  McDonnell Douglas Corp. v. Green, at 802; Texas 

Dep‟t of Cmty. Aff. v. Burdine, at 252-253; Burke-Fowler v. 

Orange Cnty., Fla., 447 F.3d 1319, 1323 (11th Cir. 2006); 

Valenzuela v. GlobeGround North America, LLC., 18 So. 3d 17, 22 

(Fla. 3d.DCA 2009).  “The elements of a prima facie case are 

flexible and should be tailored, on a case-by-case basis, to 

differing factual circumstances."  Boykin v. Bank of America 

Corp., 162 Fed. Appx. at 838-839 (citing Fitzpatrick v. City of 

Atlanta, 2 F.3d 1112, 1123 (11th Cir. 1993)).  
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33.  If Petitioner is able to prove a prima facie case by a 

preponderance of the evidence, the burden shifts to Respondent 

to articulate a legitimate, non-discriminatory reason for its 

actions.  Texas Dep‟t of Cmty. Aff. v. Burdine, 450 U.S. at 255; 

Dep‟t of Corr. v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991).  

Respondent has the burden of production, not persuasion, to 

demonstrate to the finder of fact that its action as a landlord, 

upon which the complaint was made, was non-discriminatory.  

Dep‟t of Corr. v. Chandler, supra.  This burden of production is 

"exceedingly light."  Holifield v. Reno, 115 F.3d 1555, 1564 

(11th Cir. 1997); Turnes v. Amsouth Bank, N.A., 36 F.3d 1057, 

1061 (11th Cir. 1994).  

34.  Petitioner has the burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  Fla. 

Dep't of Transp. v. J.W.C. Co., Inc., 396 So. 2d 778 (Fla. 1st 

DCA 1981).  Failure to establish a prima facie case of 

discrimination ends the inquiry.  See Ratliff v. State, 666 So. 

2d 1008, 1013 n.7 (Fla. 1st DCA 1996), aff‟d, 679 So. 2d, 1183 

(Fla. 1996) (citing Arnold v. Burger Queen Systems, 509 So. 2d 

958 (Fla. 2d DCA 1987)). 

35.  As applied to this case, the standard established in 

McDonnell-Douglas requires Petitioner to establish in her prima 

facie case: (1) that she is a member of a protected class; 

(2) that she requested that necessary maintenance services be 
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performed to her dwelling by Respondent on terms comparable to 

others living in Laurel Oaks; and (3) that, based on her race, 

she was denied provision of services protected by the Fair 

Housing Act which were available to other tenants of Laurel 

Oaks.  See, e.g., Savannah Club Worship Serv. v. Savannah Club 

Homeowners‟ Ass‟n, 456 F. Supp. 2d at 1232. 

36.  Petitioner is undisputedly a member of a protected 

class –- African American.  However, Petitioner did not meet her 

burden to establish a prima facie case of discrimination.  

Petitioner failed to prove that any actions on the part of 

Respondent were discriminatory in nature.  The evidence in this 

case demonstrates that Petitioner never complained to anyone at 

Laurel Oaks regarding the condition of the apartment upon 

occupying the unit nor requested cleaning services be provided. 

Petitioner did not prove by a preponderance of the evidence that 

Respondent treated her differently than other residents of 

Laurel Oaks based on her race. 

Discriminated based on Handicap  

 37.  Subsection 760.23(8) provides: 

It is unlawful to discriminate against any 

person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection with such dwelling, 

because of a handicap of: 

 

(a)  That buyer or renter; 

 



 14 

(b)  A person residing in or intending to 

reside in that dwelling after it is sold, 

rented or made available; or 

 

(c)  Any person associated with the buyer or 

renter. 

 

 38.  Subsection 760.22(7) defines “handicap” to include a 

“mental impairment which substantially limits one or more major 

life activities, or he or she has a record of having, or is 

regarded as having, such mental impairment.” 

 39.  Similar to a case involving discrimination based on 

race, in a claim of rental housing discrimination based on 

handicap, the Petitioner has the burden of proving a prima facie 

case of discrimination by a preponderance of the evidence.  If 

the Petitioner sufficiently establishes a prima facie case, the 

burden shifts to the Respondent to articulate some legitimate, 

nondiscriminatory reason for its action.  If the Respondent 

satisfies this burden, the Petitioner has the opportunity to 

prove by a preponderance of the evidence that the legitimate 

reasons asserted by the Respondent are in fact mere pretext.  

See Massaro v. Mainlands Section 1 and 2 Civic Association, Inc. 

3 F.3d 1472, 1476 n.6 (11th Cir. 1993) (“Fair housing 

discrimination cases are subject to the three-part test 

articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).”). 
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 40.  To establish a prima facie case of discrimination in 

the provision of services or facilities in connection with the 

rental of a dwelling, Petitioner must prove that (1) she belongs 

to a protected class (e.g. mental disability); (2) Respondent 

was aware that Petitioner had a handicap; (3) Petitioner was 

ready, willing and able to accept the services or facilities in 

connection with the rental of the dwelling; and (4) Respondent 

refused to provide the services or facilities related to rental 

of the dwelling. 

 41.  As to the first element of the analysis, subsection 

760.22(7), Florida Statutes, provides that: 

(7)  "Handicap" means: 

  

(a)  A person has a physical or mental 

impairment which substantially limits one or 

more major life activities, or he or she has 

a record of having, or is regarded as 

having, such physical or mental impairment; 

or 

 

(b)  A person has a developmental disability 

as defined in s. 393.063. 

 

That definition is virtually identical to that found in the 

federal Fair Housing Act, 42 U.S.C. subsection 3602(h).  

 42.  Petitioner receives SSDI benefits which document her 

disability.  Further, she has a record of having debilitating 

mental breakdowns, and is regarded as having a mental 

impairment.  The evidence supports a conclusion that Petitioner 
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is handicapped pursuant to the Fair Housing Act.  Petitioner, 

therefore, is a member of a protected class. 

 43.  As to the second prong, Petitioner proved that 

Respondent was aware of Petitioner‟s disabled status.  

Petitioner faxed her SSDI award statement to Ms. Lewis along 

with her rental application. 

 44.  The next element is whether Petitioner was ready, 

willing, and able to accept services provided in association 

with rental of units at Laurel Oaks.  There is no evidence that 

Petitioner denied access to staff at Laurel Oaks to perform 

services or repairs to her unit.  Nor is there evidence that 

Petitioner was unable to receive services usually associated 

with rental of a dwelling unit.  The undersigned finds that 

Petitioner was ready, willing and able to accept the services. 

 45.  Finally, Petitioner must show by a preponderance of 

the evidence that Respondent refused to provide services to her. 

This prong is where Petitioner‟s case fails.  It is not 

reasonable, based on Petitioner‟s demonstrated practice of 

documentation of other alleged acts of discrimination,
3/
 that 

Petitioner would have no documentation of the unclean condition 

in which she found the apartment upon occupying same.  She 

provided no communications with Laurel Oaks, no request for 

cleaning services, and no evidence of denial of same.  Further, 

the alleged discriminatory act of requesting payment of the $300 
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deposit was an error that was corrected by the rental company.  

In fact, Petitioner testified that Ms. Lewis apologized for the 

error. 

46.  Petitioner did not meet her burden to establish a 

prima facie case of discrimination.  While she is a member of a 

protected class, and she proved that Respondent was aware of her 

protected status, she did not prove that Laurel Oaks refused to 

provide to her services or facilities associated with rental of 

her dwelling. 

47.  For the reasons set forth herein, Petitioner has 

failed to prove that Respondent discriminated against her in the 

provision of services or facilities in connection with her 

dwelling, based on either her race or her handicap, in violation 

of the Florida Fair Housing Act, chapter 760, Part II, Florida 

Statutes. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing the Petition for Relief 

filed in FCHR No. 2012H0289. 
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DONE AND ENTERED this 27th day of December, 2012, in 

Tallahassee, Leon County, Florida. 

 S 
Suzanne Van Wyk 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of December, 2012. 

 

 

ENDNOTES 

 
1/
  Although Petitioner‟s written complaint only alleged 

discrimination based on race, the FCHR investigated 

discrimination based on both Petitioner‟s race and disability.  
 

2/
  Petitioner appears to have abandoned her theory of 

discrimination based on her race.  At final hearing, she 

presented testimony and argument solely relating to 

discrimination based on her mental disability.  However, since 

both bases were originally investigated by FCHR, the undersigned 

has considered both allegations in ruling on the evidence in 

this case. 

 
3/
  As noted in paragraph 17, Petitioner provided testimony and 

evidence of additional alleged acts of discrimination.  All of 

those alleged acts occurred after September 21, 2012, and were 

not investigated by FCHR.  The Division only has jurisdiction to 

make findings and conclusions regarding allegations investigated 

by FCHR.  Therefore, none of the allegations form the basis for 

the undersigned findings and conclusions in this case.  The 

undersigned knows of no reason Petitioner cannot file another 

complaint with FCHR which includes the allegations subsequent to 

the first complaint, as long as the complaint is filed within 

one year after the alleged acts. 
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Wilberrene Miller 

Apartment B 

1196 Redman Street 
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Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  

 


