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 On June 1, 2012, a duly-noticed hearing was held in Lake 

Butler, Florida, before F. Scott Boyd, an Administrative Law 

Judge assigned by the Division of Administrative Hearings.   
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     STATEMENT OF THE ISSUE 

 

 The issue is whether the Respondent committed an unlawful 

employment practice under section 760.10, Florida Statutes, 

(2010), by discriminating against Petitioner on the basis of sex 

through the creation of a hostile work environment or through 
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constructive discharge, and if so, what remedy should be 

ordered.                          

PRELIMINARY STATEMENT 

 

On June 16, 2011, Petitioner filed a complaint with the 

Florida Human Relations Commission (Commission), alleging that 

Respondent Department of Corrections had discriminated against 

her based upon her sex.  On January 13, 2012, the Commission 

issued a Notice of Determination of No Cause, and on February 8, 

2012, Petitioner filed a Petition for Relief.  On February 10, 

2012, the matter was referred to the Division of Administrative 

Hearings for assignment of an administrative law judge. 

After continuances, the case was noticed for final hearing 

on June 1, 2012, in Lake Butler, Florida.  Petitioner testified 

and offered the testimony of six other witnesses:  Ms. Judith 

Nader, former Senior Registered Nurse Supervisor; Ms. Kristina 

Imler, Licensed Professional Nurse; Ms. Tamey Laney, former 

temporary Health Support Aide; Ms. Michelle "Shea" Dicks, 

Executive Nurse Director; Mr. Brian Reidl, Warden of the 

Reception Medical Center; and Sgt. Gillian Scott, Correctional 

Officer.  Petitioner offered 11 exhibits.  Exhibits P-A through 

P-J were admitted without objection.  Exhibit P-K was admitted 

as relevant only for the purpose of showing knowledge, either by 

the Petitioner or the Department, or for purposes of explaining 

the Department's actions, and not for the purpose of showing 
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that Sgt. Pierce committed any actions with respect to 

Petitioner.  Leave was given to the parties to address in their 

Proposed Recommended Orders the purposes for which the report 

should be considered, if any. 

Respondent offered testimony from Ms. Nader, Ms. Dicks, and 

Warden Riedl, as well as that of three other witnesses:  

Mr. Marrell Cercy, Law Enforcement Senior Inspector; Ms. Nell 

Emmelhainz, Senior Personnel Manager; and Mr. Stacy Fish, 

Correctional Officer Senior Inspector.  Respondent offered five 

exhibits, R-1 through R-5, which were admitted without 

objection.   

The Transcript of the proceedings was not timely filed by 

the court reporter, Ms. Georgia Chamberlin, and several calls 

from the undersigned's assistant were not returned.  On July 20, 

2012, in response to Petitioner's Motion, an Order to Court 

Reporter to File Transcript or Show Cause was filed.  The court 

reporter did not respond to the Order.  However, Petitioner's 

counsel filed a copy of an e-mail received from the court 

reporter indicating that the court reporter "had been in and out 

of the hospital for the past 3 weeks" and indicating that she 

"just yesterday received computer privileges."  Hearing nothing 

further from Ms. Chamberlin, on August 15, 2012, an Order to 

Court Reporter to File Transcript or Release Stenographic Notes 

and Audio Recordings was issued.  Again, no response was 
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received.  A Motion for Contempt filed by Petitioner on 

September 5, 2012, was denied during a telephone conference call 

on September 20, 2012, as being beyond the authority of an 

administrative law judge.  At that time, Petitioner advised that 

she was seeking an Order from the Circuit Court to obtain the 

Transcript.  A partial Transcript was eventually received from 

Ms. Chamberlain, and the remaining notes and audio recordings 

were provided to another court reporter.  This second portion of 

the Transcript was filed with the Division of Administrative 

Hearings on October 10, 2012.  The first portion, from 

Ms. Chamberlain, was filed on October 12, 2012.    

Both parties timely filed Proposed Recommended Orders on 

October 22, 2012.  Petitioner also simultaneously filed a 

Memorandum in Support of Admissibility of Exhibit P-K, Inspector 

General's Report No. 10-2-10464, which had been admitted for 

limited purposes.  Both Proposed Recommended Orders were 

considered.   

FINDINGS OF FACT 

1.  Respondent Department of Corrections (Department) is an 

agency of the State of Florida responsible for the custody of 

inmates in state prisons.  It operates the Reception and Medical 

Center in Union County, Florida, to process newly committed 

inmates into the state prison system and provide primary medical 

care to inmates.  The Department employs over 15 employees.  
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2.  The Department has a policy, Procedure #208.052, which 

instructs all employees regarding the proper filing and 

processing of discrimination complaints. 

3.  The Department has a Sexual Harassment Rule, Procedure 

or Policy, COER-1, which instructs all employees regarding their 

responsibility in reporting and filing discrimination 

complaints. 

4.  The Department has a policy, Procedure #602.008, which 

instructs all employees on how to take appropriate action to 

report inappropriate inmate behavior. 

5.  Ms. Stephanie Neff,
1/
 Petitioner in this case, is a 

woman who first began working for the Department as a Certified 

Nursing Assistant in March of 2008.  On July 15, 2008, she 

submitted a letter of resignation because she was planning to 

leave her husband and return to South Florida due to marital 

problems.  However, she and her husband sought marriage 

counseling and on July 24, 2008, she rescinded her resignation.  

She stayed on for over a year until she resigned in August of 

2009.   

6.  She was subsequently re-employed on March 19, 2010, as 

a clerk specialist for the period of employment at issue here, 

until she again quit her job on or about July 1, 2010.  
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7.  When Ms. Neff began her employment on March 19, 2010, 

she received an anti-discrimination information sheet, 

referencing the Department's Sexual Harassment Brochure, COER-1, 

and advising that complaints could be filed with the Senior 

Personnel Manager of Employee Relations at the appropriate 

service center or with the Supervisor of the Employee Relations 

and Program Section of the Bureau of Personnel, which she 

signed. 

8.  When Ms. Neff began her employment on March 19, 2010, 

she also received and signed an Equal Opportunity and Anti-

Harassment Statement advising that complaints could be filed 

with the Senior Personnel Manager of Employee Relations at the 

appropriate service center or with the assistant chief of the 

Employee Relations and Program Section of the Bureau of 

Personnel in Central Office, and advising her that complaints 

could also be filed with the Florida Commission on Human 

Relations or the Equal Employment Opportunity Commission. 

9.  When Ms. Neff began her employment on March 19, 2010, 

she received Department policies which detailed her 

responsibilities regarding sexual harassment in the workplace 

and signed a receipt for those policies. 

10.  Through Ms. Neff's receipt of the Sexual Harassment 

Brochure, COER-1, she became aware of her reporting 
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responsibilities in relation to acts of sexual harassment in the 

workplace.   

11.  When Ms. Neff commenced her employment on March 19, 

2010, she received Department policies which detailed her 

responsibilities regarding Non-Security Staff Instructions for 

Reporting Inappropriate Inmate Behavior and signed a receipt for 

those policies. 

12.  As an employee of the Respondent, Ms. Neff had access 

to the Department's forms, rules, and procedures through the 

Department's computer system. 

13.  Ms. Judith Nader was Ms. Neff's supervisor and next in 

her chain of command.  Ms. Nader, retired from the Department at 

the time of the hearing, worked for the Department for over 18 

years. 

14.  When Ms. Nader commenced her employment with the 

Department she received Department policies detailing her 

responsibilities regarding sexual harassment in the workplace 

and signed a receipt for those policies.  No responsibility is 

placed on supervisors to report harassment, but "management" is 

given such a responsibility.   

15.  Ms. Nader received Department policies which detailed 

her responsibilities regarding Non-Security Staff Instructions 

for Reporting Inappropriate Inmate Behavior and signed a receipt 

for those policies. 
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16.  As an employee of the Department, Ms. Nader had access 

to the Department's forms, rules, and procedures through the 

Department's computer system. 

17.  Ms. Shea Dicks was Ms. Nader's supervisor and next in 

her chain of command. 

18.  Ms. Dicks received Department policies which detailed 

her responsibilities regarding Non-Security Staff Instructions 

for Reporting Inappropriate Inmate Behavior and signed a receipt 

for those policies. 

19.  As an employee of the Department, Ms. Dicks had access 

to the Department's forms, rules, and procedures through the 

Department's computer system. 

20.  In addition to these formal notifications of 

Department policies on sexual harassment, employees had meetings 

at which the topics of sexual harassment and reporting 

procedures were discussed.  

21.  The Department's sexual harassment policies have not 

been adopted by rule, are slightly inconsistent, and are not 

well understood or followed by the Department's employees. 

22.  On March 26, 2010, Sgt. Patrick Pierce, a Corrections 

Officer employed by the Department, made comments to Ms. Neff 

which she has identified as inappropriate.  On that day, about a 

week after Ms. Neff had begun her employment, she had gone 

outside with another person to smoke a cigarette.  They did not 
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have a lighter, so they went to "J-Dorm" (the infirmary) to 

borrow a lighter from one of the nurses.  None of the nurses had 

one.   

23.  As they were leaving, Sgt. Pierce asked them what they 

were looking for, and they replied that they were looking for a 

lighter.  He did not have one, but got one for them from back in 

the inmate area.  After using the lighter, they returned it and 

Ms. Neff went back to her office located in the portion of the 

hospital known as "Two West."  

24.  Only a couple of minutes after Ms. Neff returned to 

her desk, the phone rang.  She answered the phone, "Two West, 

Neff."  The male voice on the telephone said, "Just who I was 

looking for."  She said, "Who is this?  How can I help you?"  He 

replied, "You know who this is."  She said, "No I don't.  I'm 

really busy, how can I help you?"  He said, "You need to bring 

that view back out here more often.  You livened up the 

scenery."  She said, "What are you talking about?"  He said, 

"You need to bring that view back out here more often and if 

you'll back that ass up, I'll touch it.  But you have to back it 

up because that's the only way I can touch it without getting in 

trouble."  Ms. Neff replied, "The only person I back my ass up 

to is my husband.  Have a nice day."  She then hung up the 

phone. 
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25.  The comment to Ms. Neff on the telephone was sexual in 

nature and was inappropriate and unwelcome. 

26.  Ms. Neff then called the J-Dorm nurses station to see 

if she could identify the caller.  The nurse on duty told 

Ms. Neff that Sgt. Pierce was the only male on duty at the time. 

27.  Ms. Neff testified at hearing that she immediately 

reported this incident to Ms. Nader and asked what she should do 

about it.  She testified that Ms. Nader told her that that 

depended on how badly she wanted her job, telling her, "If you 

don't rile security they won't mess with you."   

28.  Sgt. Pierce made one additional comment to Ms. Neff 

which she identified as inappropriate.  Ms. Neff was sent back 

to J-Dorm to make some photocopies a couple of weeks later.  

Sgt. Pierce came in and went to the back desk to make a phone 

call.  After the phone call, he closed the door, propped himself 

against the front desk and said, "So are you going to back that 

ass up to me now?  I can smack it now.  No one can see us, we 

are all alone."  Ms. Neff now felt sure that Sgt. Pierce had 

made the earlier comments, because they were so similar.  

Ms. Neff testified that she said, "I forgot something" or 

offered some other excuse to leave the room, and went to the 

nurses' station.  A nurse that was not busy accompanied Ms. Neff 

back to the room while she finished the copying.  When they 

returned to the room, Sgt. Pierce left without saying anything.   
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29.  Sgt. Pierce's comments to Ms. Neff in the J-Dorm were 

sexual in nature and were inappropriate and unwelcome.   

30.  Ms. Neff told Ms. Nader about the incident and asked 

Ms. Nader what she should do.  Ms. Nader again advised Ms. Neff 

that if she wanted to keep her job, she should keep her mouth 

shut.  She said, "Don't jack with security and they won't jack 

with you."  Ms. Nader said she just would not send Ms. Neff back 

to J-Dorm anymore.  Ms. Neff was the only source of income for 

her family; she needed her paycheck and decided not to report 

the incident.  Ms. Nader did not report the incident to her 

superiors either. 

31.  Ms. Nader's testimony at hearing was somewhat 

confused.  She believed there was only one incident involving 

Ms. Neff and Sgt. Pierce, rather than two.  She testified that 

at the time Ms. Neff told her about Sgt. Pierce's comment, she 

did not think that it constituted sexual harassment.  She said 

that Ms. Neff did not seem that upset and that it appeared that 

Ms. Neff had appropriately handled the situation.   

32.  Ms. Nader testified that she told Ms. Neff not to say 

anything because she was trying to protect Ms. Neff.  She 

admitted advising Ms. Neff not to make an accusation against a 

Security Officer under the circumstances and further testified:  

Q:  Is there an understanding at the DOC 

that you're not supposed to mess with 

security?     
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A:  There is in my book.  There is – the way 

I look at it, if you don't mess with 

security . . . now, that's my understanding.  

Whether or not everybody else understands 

that, I don't know.  But that is the way 

that I look at it.  I can't tell you what 

other people think or don't think, but I 

would never mess with them.  But, you know, 

I can't speak for the whole place. 

 

33.  Ms. Nader went on to testify that had Ms. Neff stated 

that she had been sexually harassed, that then, whether 

Ms. Nader thought it was sexual harassment or not, "we would 

have sat down and pulled out the policies and procedures" and 

figured out what to do next.  

34.  Ms. Neff was never physically touched by Sgt. Pierce 

and never witnessed him physically touch anyone else. 

35.  Ms. Neff's total interaction with Sgt. Pierce involved 

two incidents:  one on the telephone and one while she was 

making copies in J-Dorm. 

36.  Petitioner was subjected to unwelcome sexual 

harassment.   

37.  Petitioner was the object of harassment because of her 

gender. 

38.  A couple of weeks later Ms. Tammy Jo Laney, a 

temporary Health Support Aide at the Reception and Medical 

Center, called Ms. Neff from the parking lot.  Ms. Laney told 

Ms. Neff that she did not want to go to work because she was 
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scheduled to work in J-Dorm and the security officer that worked 

there was making comments to her that made her feel very 

uncomfortable. 

39.  Ms. Neff advised Ms. Laney to go to work and say 

nothing.  Ms. Neff told her it would not do any good to say 

anything, because they would just tell her that if she wanted to 

keep her job, she should keep her mouth shut.  

40.  Ms. Laney did not follow Ms. Neff's advice.  On 

April 23, 2010, Ms. Laney made a complaint of sexual harassment 

against Sgt. Pierce.  The complaint was made to Ms. Dicks.   

41.  Ms. Laney explained to Ms. Dicks that she wanted to 

talk about sexual harassment and then began to cry.  Ms. Dicks 

immediately left the office and returned with a Health Services 

Administrator and Lieutenant Driggers to continue the meeting.  

Ms. Laney advised Ms. Dicks that Sgt. Pierce had told her she 

had pretty eyes and that that had made her uncomfortable.  

Ms. Laney told Ms. Dicks that a couple of days earlier when she 

had told Sgt. Pierce that she was going to the doctor, 

Sgt. Pierce had replied, "You are too sexy to be going to the 

doctor."   

42.  Ms. Laney named numerous other women who had told 

Ms. Laney that Sgt. Pierce had made inappropriate sexual remarks 

or innuendos to them.  Ms. Dicks called Ms. Emmelhainz, the 

Senior Personnel Manager, and put her on the phone with 
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Ms. Laney, and then left the room so that Ms. Laney could have 

some privacy when talking with Ms. Emmelhainz.   

43.  Ms. Laney then went to the Personnel Office to file a 

complaint with Ms. Emmelhainz.  When Ms. Emmelhainz receives a 

sexual harassment complaint, she sends it to the Central Office 

Employee Relations Section, which turns it over to the Inspector 

General's Office for an investigation.  The report then goes to 

the Warden.  If discipline is warranted, the Warden then 

coordinates with Ms. Emmelhainz in the Personnel Office and with 

the legal office.  

44.  Between April 23 and April 26, 2010, the Department 

moved Sgt. Pierce from the RMC Main Unit to the RMC West Unit. 

45.  Following Sgt. Pierce's move from the Main Unit to the 

West Unit, Ms. Neff did not have to work with or see him again 

while working for the Department. 

46.  After Sgt. Pierce had been moved to the West Unit, 

Ms. Nader again assigned Ms. Neff some clerking duties at J-Dorm 

in the evenings.   

47.  On Monday, April 27, 2010, Ms. Neff was sent to J-Dorm 

to work.  While she was there, Nurse Kristina Imler, LPN, told 

her about a conversation that Nurse Imler had had with a 

paraplegic inmate, Ernest Horton.  As relayed by Nurse Imler, 

inmate Horton had asked Nurse Imler who Ms. Neff was.  When 

Nurse Imler said, "That's Neff," inmate Horton replied, "Oh, my 
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boy Pierce told me that she was the one who had turned him in."  

Nurse Imler further relayed to Ms. Neff that everyone was 

talking about her.  

48.  There was some discrepancy between Ms. Neff's hand-

written incident report of April 30, 2010, the audio recording 

she made on June 14, 2010, and her later testimony at hearing on 

June 1, 2012, as to exactly what she was told by Nurse Imler.  

Her two accounts from 2010 are more consistent with Nurse 

Imler's hearing testimony and with Nurse Imler's 2010 written 

statement.  Ms. Neff's earlier accounts have been credited over 

Ms. Neff's testimony at hearing.  

49.  Ms. Neff was concerned that inmate Horton believed she 

was the person who had reported Sgt. Pierce's conduct.  She 

considered inmate Horton's remark as threatening, and advised 

Ms. Nader what she had been told.  Ms. Neff testified that 

Ms. Nader told her that she would report it to Ms. Dicks.  

Ms. Nader did not recall talking with Ms. Neff about inmate 

Horton, but did remember telling someone that Ms. Neff did not 

have anything to do with turning in Sgt. Pierce, that it was 

somebody else, and that Horton "had his story wrong."  

50.  Ms. Neff has never spoken directly to inmate Horton 

nor heard him make any reference to Sgt. Pierce. 
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51.  When Ms. Neff heard the statements allegedly made 

about her by inmate Horton she did not complete a Disciplinary 

Report. 

52.  Meanwhile, after her meeting with Ms. Laney, Ms. Dicks 

had begun to contact the women that Ms. Laney had named who were 

also Ms. Dick's subordinates to ask them if they had also been 

subjected to inappropriate sexual comments from Sgt. Pierce.  

She contacted Ms. Neff and asked to talk with her.  

53.  On April 28, 2010, Ms. Neff met with Ms. Dicks in her 

office and Ms. Neff told her about the telephone incident, the 

copier incident, and the more recent remark attributed to inmate 

Horton.  Ms. Dicks told Ms. Neff that the advice Ms. Nader had 

earlier given her to stay silent to keep her job was not 

acceptable.  Ms. Dicks told Ms. Neff to complete an Incident 

Report but to return it to Ms. Dicks rather than send it up the 

security chain.  Ms. Dicks also advised Ms. Neff to call 

Ms. Emmelhainz because in addition to the comment from inmate 

Horton there was possible sexual harassment.  Ms. Dicks did not 

advise Ms. Neff to fill out an actual Complaint for sexual 

harassment.   

54.  When Ms. Nader next came on shift, Ms. Dicks talked to 

her about Ms. Nader's response when Ms. Neff had reported 

Sgt. Pierce's comments.  Ms. Nader admitted telling Ms. Neff to 

just forget it and do her job.  Ms. Dicks told Ms. Nader that 
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Ms. Nader could not do that and told her that even if Ms. Neff 

did not want to come forward, that Ms. Nader, as her supervisor, 

had a duty to report such incidents.  

55.  It was Ms. Dick's understanding that before inmate 

Horton became a paraplegic, he had been very violent.  Ms. Dicks 

went to Nurse Imler and asked her to file an incident report 

regarding her conversation with inmate Horton.  Ms. Dicks also 

talked with Major Willie Smith about the incident involving 

inmate Horton, and Major Smith told her that he would handle it.   

56.  On or about April 29, 2010, Ms. Imler completed an 

incident report concerning statements made by inmate Horton. 

57.  On or about April 29, 2010, an investigation was 

initiated into allegations that Sgt. Pierce sexually harassed 

the Department's employees, identified as Case No. 10-2-5291. 

58.  Prior to April 29, 2010, and the initiation of the 

investigation into allegations that Sgt. Pierce sexually 

harassed the Department's employees, Ms. Neff did not do any of 

the following in accordance with Department Procedure 208.052: 

a.  File a complaint of discrimination by 

contacting the Assistant Chief of Employee 

Relations and Programs Section in the Bureau 

of Personnel;    

 

b.  File a complaint of discrimination by 

contacting the Florida Commission on Human 

Relations; 
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c.  File a complaint of discrimination by 

contacting the Equal Employment Opportunity 

Commission; 

 

d.  File a complaint of discrimination 

through the Department's internal formal 

procedure; 

 

e.  File a complaint of discrimination 

through the Department's internal informal 

procedure.  

 

59.  On April 30, 2010, Ms. Neff filed an Incident Report 

alleging Sgt. Pierce sexually harassed her.  Ms. Neff completed 

her Incident Report and brought it directly to Ms. Dicks, as she 

had been instructed.  Ms. Dicks immediately delivered the 

Incident Report directly to the Warden's office.   

60.  Warden Riedl did not sign off on the Incident Report 

at the bottom as he customarily does.  Warden Riedl testified 

that he believed the Incident Report had been dropped off at his 

office, but that due to its confidential nature it had then been 

immediately faxed to Personnel and the Inspector General's 

office.  Warden Riedl identified a FAX number printed on the top 

of the incident report as the FAX number from his office. 

61.  Under Department Policies, as testified to by Warden 

Riedl, sexual harassment should not be reported using an 

incident report filed through chain of command channels, but 

rather should be filed as a discrimination Complaint with an 

"intake officer" through Personnel, and sent from there to the 

Inspector General to conduct an investigation.  
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62.  Ms. Neff testified that subsequently she overheard 

Corrections Officers talking about her.  They would say things 

such as, "Oh, that's Neff.  You have to watch out for her."  She 

testified that officers would not go into stairwells with her or 

get into the elevator with her.  She testified that she was 

being treated as if she were the one who had done something 

wrong.  She testified that these comments upset her.  She noted 

that she depended on Corrections Officers for security and that 

she was worried that they might not protect her if she needed 

their help.  Petitioner stated that she did not want to go to 

work, that a job that she had once enjoyed became a job she 

hated.  It became "just a way to earn a paycheck."   

63.  On May 6, 2010, Ms. Dicks sent a memo requesting 

discipline of Ms. Laney for having 17 unscheduled callouts, 3 

tardies, and for leaving early on 3 occasions from February 

through April.  Ms. Dicks testified that she submitted 

documentation on each of the unscheduled call-outs along with 

her request for discipline.  This information was supplied by 

Ms. Nader and others on the shift.  

64.  Ms. Emmelhainz received the recommendation for 

discipline against Ms. Laney.  Ms. Emmelhainz testified that the 

attached documentation had been made by various individuals at 

the time of the unscheduled call out or early departure, but had 

been forwarded to Ms. Dicks at later dates.  All were signed by 
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Ms. Dicks on dates after the complaint of sexual harassment had 

been filed.  Ms. Emmelhainz testified that it was not unusual 

for a supervisor to accumulate notes and memos and send them up 

only when they were seeking discipline.    

65.  Ms. Emmelhainz testified that 17 incidents over a 90 

day period was "a lot."  At the time she received the request 

for discipline on Ms. Laney, she remembered that Ms. Laney had 

filed a sexual harassment claim earlier.  Ms. Emmelhainz 

remembered discussing with corrections officials whether or not 

Ms. Laney should be disciplined in light of the recent 

complaint: 

And I said if we would normally discipline 

the person, we should not let the sexual 

harassment complaint interfere with it.  

We're not going to treat anybody any 

different, but if we would – anybody else, 

if we would treat them and do discipline, 

then we need to do discipline on her.  The 

sexual harassment complaints should not 

interfere with that.  

 

Ms. Emmelhainz testified that termination was appropriate 

for a temporary OPS employee with attendance problems such 

as those reflected in the documentation on Ms. Laney.   

66.  On May 27, 2010, Ms. Laney received a Letter of 

Termination of her employment from the Florida Department of 

Corrections signed by Warden Riedl.  

67.  In the Inspector General's Report of the 

investigation, it is recorded that Ms. Neff stated she "knows 
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why Nurse Laney got fired but it was convenient that it happened 

like it did."  

68.  Ms. Laney testified that she did not have 17 unexcused 

absences.  She stated there were two occasions when she called 

in to say she was sick and could not come to work.  Ms. Laney 

testified that she believed she was fired because she filed a 

Complaint about sexual harassment.   

69.  On or about June 8, 2010, Inspector Marrell Sercy of 

the Inspector General's Office initiated his investigation into 

Ms. Laney's complaint of sexual harassment.  He interviewed 

Ms. Laney on June 9, Ms. Dicks on June 10, Nurse Johns and Nurse 

Holmes on June 11, Ms. Neff and Nurse Imler on June 14th, 

Ms. McKee and Officer Prevatt on June 15, Sgt. Pierce on 

June 18, Warden Riedl on June 29, Officer Owens on July 19, and 

Nurse O'Neal and Sgt. Pierce again on July 21, 2010.     

70.  Meanwhile, on July 6, 2010, Ms. Nader left a message 

for Ms. Neff on her cell phone because on July 1, 2010, Ms. Neff 

had left work early on a family emergency and had not been back 

since.  Ms. Neff called back about 5:00 pm to say that due to 

her family situation and for her personal safety it was 

necessary for her to leave the state and that she would not be 

coming back to work.  Ms. Neff said that she was sorry it had to 

be that way but that it was necessary.  Ms. Nader then 
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transferred the call to Ms. Dicks.  Ms. Nader documented this 

phone conversation on a form DC2-610. 

71.  Ms. Neff told Ms. Dicks that she had talked with a 

staff person on July 2, 2010, and told them she would not be in 

to work that day.  She went on to say that due to a personal 

matter she was going to move out of state and that she was 

resigning from her job.  Ms. Dicks documented this phone 

conversation on a form DC2-610. 

72.  The investigation into Ms. Laney's complaint of sexual 

harassment was completed on or about July 22, 2010.  As was 

usual in complaints of employment discrimination, no 

recommendation was made, but records of the interviews and 

information were compiled.   

73.  Based upon information contained in the Inspector 

General's Office investigation into Ms. Laney's allegations of 

sexual harassment, Inspector Stacy Fish of the Inspector 

General's Office opened an investigation into whether or not 

Ms. Nader failed to report allegations of sexual harassment that 

had been made to her.  Inspector Fish listened to the interview 

of Ms. Neff, but was unable to interview her again because she 

had resigned and no one had any information on how to contact 

her.  On October 22, 2010, Inspector Fish interviewed Ms. Nader, 

who stated that she did not remember Ms. Neff ever reporting to 

Ms. Nader that she had been sexually harassed by Sgt. Pierce.  
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74.  Almost four months after Ms. Neff quit her job, and 

while Sgt. Pierce was still working in the West Unit, there was 

another incident involving Sgt. Pierce. 

75.  On October 29, 2010, Sgt. Gillian Scott, a female 

Corrections Officer, filed a Department of Corrections 

Discrimination Complaint, form DC2-881, accusing Sgt. Pierce of 

sexual harassment. 

76.  Sgt. Scott alleged that Sgt. Pierce had exposed 

himself to her and crudely asked her to perform sexual acts.  

77.  On October 29, 2010, through letter signed by Warden 

Riedl, Sgt. Pierce was placed on administrative leave "pending 

investigation of charges which could result in your dismissal."   

78.  Another Inspector General investigation, Case No. 10-

2-10464, was commenced against Sgt. Pierce based upon 

Sgt. Scott's allegations. 

79.  Sgt. Pierce was issued a Permanent Status Career 

Service Extraordinary Dismissal Letter dated February 2, 2011. 

80.  The Extraordinary Dismissal Letter to Sgt. Pierce 

stated that the investigation into complaint #10-2-5291 filed by 

Ms. Laney had determined that Sgt. Pierce made unwanted sexual 

comments and sexual innuendos to Tammy Laney, Stephanie Neff, 

Charity Johns, Elizabeth Holmes, Kristina Imler, and Barbara 

McKee.  It further stated that investigation into complaint #10-

2-10464, filed by Sgt. Scott, had determined that Sgt. Pierce 
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had exposed himself and crudely solicited Gillian Scott to 

masturbate him and engage in oral sex with him.  The 

Extraordinary Dismissal Letter was signed by Warden Riedl. 

81.  Ms. Neff filed a complaint with the Florida Commission 

on Human Relations on June 16, 2011.  The complaint was in 

letter form, signed by the complainant and verified, and was 

sufficiently precise to identify the parties and to describe 

generally the action or practice complained of.  The FCHR Charge 

Form was signed by Ms. Neff on July 26, 2011. 

82.  The Commission issued a Determination of No Cause on 

January 13, 2012, and Ms. Neff filed her Petition for Relief 

alleging an unlawful employment practice on February 8, 2012.  

83.  On February 10, 2012, the matter was referred to the 

Division of Administrative Hearings for assignment of an 

administrative law judge.  The hearing was held on June 1, 2012. 

84.  In her testimony at hearing, Ms. Neff attempted to 

connect her references to "family situation" and "personal 

matter" that she gave as the reasons for her resignation in July 

2010, to her subsequent complaint of sexual harassment.  She 

stated,  

I no longer trusted the people I was 

supposed to trust to protect me.  It was 

causing problems at home.  The hang-up phone 

calls.  The stress.  The yelling at my kids 

because they were five minutes late walking 

from the bus stop.  My husband told me it 

was either quit my job with the Department 
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or our marriage was going to end.  I quit my 

job with the Department.  

 

However, Ms. Neff's explanation at hearing that she had actually 

been referring to the sexual harassment at work when she 

explained why she was leaving was not credible, and Ms. Neff did 

not demonstrate that she resigned because work conditions were 

intolerable.  

85.  The comments of Correctional Officers made in 

Ms. Neff's presence that "we need to watch out for her" or words 

to that effect were hurtful, but were not directly threatening.  

Under all of the circumstances, an objective person would not 

conclude that the Corrections Officers making them would not 

protect her if an inmate attempted to hurt her in some way.   

86.  There was no evidence that any Corrections Officer 

other than Sgt. Pierce ever sexually harassed Ms. Neff or any 

other person at the reception and Medical Center.  It is not 

reasonable to assume they were all guilty of such conduct and 

were therefore afraid of Ms. Neff also turning them in.  An 

objective person would instead conclude that being unaware of 

the true facts about Sgt. Pierce's behavior, security personnel 

were concerned that they not be wrongly accused by Ms. Neff.    

87.  Ms. Neff's belief that these security personnel were 

unhappy that Ms. Neff (as they erroneously thought) had turned 

in Sgt. Pierce for sexual harassment was reasonable under the 
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circumstances; her further conclusion that they would therefore 

want her to be hurt and so would not do their duty to protect 

her against physical injury from an inmate was not warranted.   

88.  At hearing Ms. Neff testified that she did not leave 

work early before the end of her shift on July 1, 2010.  She 

testified that she did not leave for a family emergency.   

89.  Ms. Neff testified that she left the State and went to 

Alabama with her daughter but without her husband.  She stated, 

"He stayed in Florida and took care of our stepson and his 

pregnant girlfriend.  She could not leave the state due to 

prenatal care.  I had just met my biological father a year and a 

half before.  My daughter and I went to vacation with him for 

the summer so I could get to know him." 

90.  Petitioner is a member of a protected class. 

91.  Sgt. Pierce's statements, the remark by inmate Horton, 

and the comments by Corrections Officers were constituent parts 

of one broader working environment.  

92.  The sexual harassment Of Ms. Neff was not so severe or 

pervasive that it altered the interpersonal climate of the 

workplace or created an objectively abusive and hostile 

atmosphere.   

93.  The facts do not support the conclusion that the 

Department of Corrections discriminated against Ms. Neff on the 

basis of sex. 
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CONCLUSIONS OF LAW 

 94.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties in this 

case under sections 120.569 and 120.57(1), Florida Statutes 

(2012). 

 95.  The Florida Civil Rights Act, sections 760.01–760.11 

and 509.092, Florida Statutes (2010),
2/
 is patterned after 

federal law contained in Title VII of the Civil Rights Act of 

1964, and Florida courts have determined that federal 

discrimination law should be used as guidance when construing 

its provisions.  See Fla. State Univ. v. Sondel, 685 So. 2d 923 

(Fla. 1st DCA 1996); Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 

2d 1205 (Fla. 1st DCA 1991).  

96.  Respondent is an employer within the meaning of the 

Florida Civil Rights Act of 1992.  

Timeliness of Petition 

97.  Section 760.11(1) provides that an aggrieved person 

may file a complaint with the Commission within 365 days of the 

alleged violation.  As a preliminary issue, the FCHR Charge Form 

alleged discrimination on July 2, 2010,
3/
 and was not signed by 

Petitioner until July 26, 2011.  However, the FCHR Charge form 

was not the initial complaint, but rather was an amended 

complaint.  The original complaint letter was received by the 

Commission on June 16, 2011, and met all requirements to 
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constitute a complaint under Florida Administrative Code Rule 

60Y-2.009.  

98.  There is a more complicated issue related to the 365- 

day filing period, however.  A hostile environment claim 

comprises a series of separate acts that must collectively 

constitute one unlawful employment practice.  This can make it 

difficult to calculate the filing deadline.  The Supreme Court 

considered this problem in National Railroad Passenger 

Corporation v. Morgan, 536 U.S. 101, 117 (2002), which held that 

as long as "an act" contributing to the hostile work environment 

took place within the filing time period, a court could consider 

the complete history of acts comprising that hostile work 

environment.   

99.  "A court's task is to determine whether the acts about 

which an employee complains are part of the same actionable 

hostile work environment practice, and if so, whether any act 

falls within the statutory time period."  Morgan at 120.  In the 

instant case, Sgt. Pierce's statements and inmate Horton's 

remark occurred in March and April of 2010, over 365 days prior 

to the filing of Petitioner's complaint on June 16, 2011.  

Although not reported to the Department, in her complaint 

Petitioner also claims discrimination in the comments of 

Corrections Officers which she alleges occurred periodically up 

until her resignation on or about July 1, 2010.  The issue is 
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thus whether or not these latter comments are "part of the same 

actionable hostile work environment practice" so as to make the 

complaint timely.  Davis v. Fla. Dep't of Child. & Fam. Servs., 

2009 U.S. Dist. LEXIS 108732 (N.D. Fla. 2009); Smith v. 

Quintiles Transnational. Corp., 509 F. Supp. 2d 1193, 1202 (M.D. 

Fla. 2007). 

100.  As Morgan noted, "if an act on day 401 had no 

relation to the acts between days 1-100, or for some other 

reason, such as certain intervening action by the employer, was 

no longer part of the same hostile environment claim, then the 

employee cannot recover for the previous acts."  Id. at 118.  

Morgan concluded that a series of events comprise the same 

hostile environment where "the pre- and post-limitations period 

incidents involved the same type of employment actions, occurred 

relatively frequently, and were perpetrated by the same 

managers."  Id. at 120. 

101.  It is a close question.  On one hand, the acts 

complained of here were perpetrated by different actors.  In 

addition, the Department moved Sgt. Pierce in response to 

Ms. Laney's complaint, ending the original source of harassment.  

Cf. Watson v. Blue Circle, Inc., 324 F.3d 1252, 1259 (11th Cir. 

2003)(effective action after reporting of incident of sexual 

harassment made subsequent acts no longer part of the same 

hostile environment claim).  On the other hand, there was 



30 

 

allegedly a chain of causation between the various incidents.  

There was also a relatively short period of time involved, and 

Petitioner argues that it was the Department's general 

toleration of discrimination that fostered these incidents.  

While not beyond doubt, Sgt. Pierce's statements, the remark by 

inmate Horton, and the comments by Corrections Officers are 

found to be constituent parts of the same broader hostile 

working environment claim.   

102.  Petitioner timely filed her complaint.   

103.  Section 760.11(7), Florida Statutes (2011), provides 

that an aggrieved person may request an administrative hearing 

within 35 days of the date of the Commission's determination.  

Following the Commission's initial determination of no cause on 

January 13, 2012, Petitioner timely filed her Petition for 

Relief on February 8, 2012, requesting this hearing.  

Admissibility of Inspector General's Report    

104.  In general, evidence that Sgt. Pierce harassed women 

other than Petitioner is not admissible solely to prove that 

Sgt. Pierce had bad character or a propensity to engage in 

sexual harassment.  Such evidence is excluded at civil trial 

under section 90.404(1), Florida Statutes.  Bulkmatic Transport 

Co. v. Taylor, 860 So. 2d 436, 447 (Fla. 1st DCA 2003).  

However, evidence of other acts is admissible under section 

90.404(2) if offered to prove other material facts at issue, 
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such as knowledge or absence of mistake.  Williams v. State, 110 

So. 2d 654, 659 (Fla. 1959).  The Administrative Procedure Act 

specifically applies this "Williams Rule" as codified in the 

Evidence Code to administrative proceedings.  § 120.57(1)(d).   

105.  Petitioner argues that although the incident 

involving Sgt. Scott took place after Petitioner had already 

resigned from her position, that the Department's rapid response 

to that incident demonstrates by contrast the Department's 

failure to act in response to the earlier incidents.  

Specifically, Petitioner argues that it was only because 

Sgt. Scott was herself a Corrections Officer that the sexual 

harassment against her was immediately addressed.   

106.  In contrast, Petitioner argues, the Department's lack 

of action in response to the earlier allegations of sexual 

harassment against several women who were not security guards is 

evidence of the Department's tolerance of a hostile work 

environment.  Petitioner testified: 

You're told that it is not tolerated.  

You're told that something will be done 

about it.  Nothing was done.  I told them 

three times I was being sexually harassed.  

He still had his job.  It wasn't until 

almost a year later when he sexually 

harassed another Sergeant that they did 

anything.  It's not about protecting the 

employees.  It's about protecting the ones 

in brown.  They're going to have each 

other's back. 
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107.  The Inspector General's Report on complaint #10-2-

10464, filed by Sgt. Scott, is admissible on the issue of 

whether sexual harassment at the Reception and Medical Center 

was tolerated by the Department so long as it was perpetrated by 

security guards against non-security personnel.  Cf. Allen v. 

Tyson Foods, 121 F.3d 642, 647-648 (11th Cir. 1997)(evidence of 

other acts admissible on issue of whether sexual harassment was 

so pervasive as to provide employer with constructive knowledge 

that it was occurring).  Although admissible, it is of limited 

value, as discussed below. 

Discrimination Claims 

108.  Petitioner has the burden of proving by a 

preponderance of the evidence that the Respondent committed an 

unlawful employment practice.  Fla. Dep't of Transp. v. J.W.C. 

Co., 396 So. 2d 778 (Fla. 1st DCA 1981). 

109.  Section 760.10(1)(a) provides that it is an unlawful 

employment practice for an employer to "discriminate against any 

individual with respect to compensation, terms, conditions, or 

privileges of employment, because of such individual's race, 

color, religion, sex, national origin, age, handicap, or marital 

status." 

110.  Discrimination can be established through direct, 

circumstantial, or statistical evidence.  U. S. Postal Serv. Bd. 

of Gov'nrs v. Aikens, 460 U.S. 711, 714 (1983); Schoenfeld v. 
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Babbitt, 168 F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence 

of discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 

without inference or presumption.  Wilson v. B/E Aero., Inc., 

376 F.3d 1079, 1086 (11th Cir. 2004); Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003).    

111.  The Civil Rights Act does not mention sexual 

harassment.  Nevertheless, courts have recognized that the 

phrase "terms, conditions, or privileges of employment" evinces 

an intent to strike at the entire spectrum of disparate 

treatment of men and women in employment, which includes 

requiring people to work in a discriminatorily hostile or 

abusive environment.  Harris v. Forklift Systems, Inc., 510 U.S. 

17 (1993). 

112.  Petitioner alleges that she was subjected to 

unwelcome sexual comments based upon her gender.  A Petitioner 

may prove sexual harassment under one of two theories.  Under 

the first theory, the Petitioner must prove that the harassment 

culminated in a "tangible employment action" taken against her 

by superiors acting under color of their authority.  In such 

situations, the injury is an employment action which could not 

have been inflicted without the "agency" relation.  Under the 

second or "hostile work environment" theory, the Petitioner must 

prove that she suffered "severe or pervasive conduct" which 

https://www.lexis.com/research/buttonTFLink?_m=44817aff4390916d6e583bda14c0fc52&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%205%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201079%2cat%201086%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVzt-zSkAl&_md5=22621e61b27456df2136d75908586ee3
https://www.lexis.com/research/buttonTFLink?_m=44817aff4390916d6e583bda14c0fc52&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Fla.%20Div.%20Adm.%20Hear.%20LEXIS%205%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=13&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b376%20F.3d%201079%2cat%201086%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=20&_startdoc=11&wchp=dGLzVzt-zSkAl&_md5=22621e61b27456df2136d75908586ee3
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affected the terms and conditions of her employment without need 

to show a tangible employment action.  Meritor Sav. Bank, FSB v. 

Vinson, 477 U.S. 57 (U.S. 1986).  The complaint alleges no 

harassment ending in a tangible adverse employment action taken 

against Petitioner by Respondent.  Petitioner's claim is one of 

hostile workplace environment.  

Hostile Work Environment 

113.  Hostile workplace sexual harassment occurs when an 

employer's conduct "has the purpose or effect of unreasonably 

interfering with an individual's work performance or creating an 

intimidating, hostile, or offensive environment."  Steele v. 

Offshore Shipbuilding, Inc., 867 F.2d 1311, 1315 (11th Cir. 

1989).  

114.  Further narrowing the issue, Petitioner here does not 

allege that the hostile work environment was created by sexual 

harassment from her supervisor, for which the employer might be 

vicariously liable.  Cf. Faragher v. City of Boca Raton, 524 

U.S. 775, 780 (U.S. 1998).  The allegation here is that the 

harassment was perpetrated by Sgt. Pierce, who was a co-worker, 

and by an inmate and security employees. 

115.  A party claiming a hostile work environment based on 

sexual harassment by co-workers must prove five elements.  These 

elements are:  1) that the employee belongs to a protected 

group; 2) that the employee has been subjected to unwelcome 
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sexual harassment, such as sexual advances, requests for sexual 

favors, or other conduct of a sexual nature; 3) that the 

harassment was based on the sex of the employee; 4) that the 

harassment was sufficiently severe or pervasive to alter the 

terms and conditions of employment and create a discriminatorily 

abusive working environment; and 5) that there is a basis for 

holding the employer liable.  Miller v. Kenworth, Inc., 277 F.3d 

1269, 1275 (11th Cir. 2002); Breda v. Wolf Camera & Video, 222 

F.3d 886 (11th Cir. 2000); Maldonado v. Publix Supermarkets, 939 

So. 2d 293-94 (Fla. 4th DCA 2006).  

116.  Petitioner was a woman and belonged to a protected 

group.  The evidence demonstrated that Petitioner was subjected 

to unwelcome sexual harassment.  Sexual behavior directed at 

women will raise the inference that the harassment is based on 

their sex.  Robinson v. Jacksonville Shipyards, 760 F. Supp. 

1486, 1522 (M.D. Fla. 1991); Henson v. City of Dundee, 682 F.2d 

897, 904 (11th Cir. 1982).  The first three elements were 

proven. 

Severe or Pervasive 

117.  The next issue in this case is whether or not the 

harassment was so severe or pervasive that it altered the 

interpersonal climate of the workplace, creating an objectively 

abusive and hostile atmosphere.  Gupta v. Fla. Bd. of Regents, 

212 F.3d 571, 582 (11th Cir. 2000). 
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118.  In order to be actionable, a sexually objectionable 

environment must be both objectively and subjectively offensive.  

Conduct that is not severe or pervasive enough to create an 

objectively hostile or abusive work environment is beyond the 

purview of the Civil Rights Act.  Likewise, if the victim does 

not subjectively perceive the environment to be hostile or 

abusive, the conduct has not actually altered the conditions of 

the victim's employment, and there is no violation.  Harris v. 

Forklift Sys., 510 U.S. 17, 21-22 (U.S. 1993); Bryant v. Jones, 

575 F.3d 1281, 1297 (11th. Cir. 2009). 

119.  The courts have provided a non-exclusive list of four 

factors to be considered when determining whether discrimination 

in a work environment is "severe or pervasive": frequency of the 

discriminatory conduct; its severity; whether or not it is 

physically threatening or humiliating; and whether or not it 

interferes with job performance.  Allen v. Tyson Foods, Inc., 

121 F.3d 642, 647 (11th Cir. 1997)(citing Harris v. Forklift 

Sys., Inc., 510 U.S. 17, 21 (1993)). 

Frequency 

120.  Petitioner proved that she was subjected to unwelcome 

sexual comments from Sgt. Pierce on two occasions.  There was 

also a comment by an inmate, not directed to her, but rather 

made about her, which was relayed to her by a third party.  In 

addition, there were presumably several remarks made by 
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Corrections Officers identifying Petitioner as the person who 

had turned Sgt. Pierce in, though few specifics as to the number 

of times this occurred and no dates or times were in evidence. 

Severity 

121.  The remarks and comments alleged by Petitioner do not 

themselves constitute particularly severe sexual harassment.  

Sgt. Pierce's comments to Petitioner, while sexual in nature and 

clearly inappropriate, were not laced with obscenities or 

accompanied by lewd actions or physical contact.  An objective 

person could easily conclude, as Ms. Nader did, that 

Petitioner's own responses indicating she was not interested in 

Sgt. Pierce's advances or making an excuse to depart the room 

appropriately "handled the situation," at least in light of the 

fact that there were only two incidents.   

122.  Inmate Horton's comment that "my boy Pierce told me 

that she was the one who had turned him in" was not made 

directly to Petitioner.  Even interpreting such a remark to be a 

threat, as Petitioner did, such an indirect comment reported to 

her later is generally considered less severe than those 

occurring first-hand.  Mason v. S. Ill. Univ. at Carbondale, 233 

F.3d 1036, 1046 n.9 (7th Cir. 2000)("'through the grapevine' or 

'second-hand' conduct not sufficiently severe or pervasive so as 

to create a hostile work environment."); EEOC v. Family Dollar 

Stores of Ga., Inc., 2008 U.S. Dist. LEXIS 109045 (N.D. Ga. 
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2008)(comments made outside of Plaintiff's presence less 

severe);  Caruso v. City of Cocoa, 260 F. Supp. 2d 1191, 1221-22 

(M.D. Fla. 2003)(offensive comments made outside of plaintiff's 

presence were not as severe, citing cases). 

123.  Finally, the comments of various Corrections Officers 

to the effect that they needed to stay away from Ms. Neff were 

not particularly severe.  While a workplace where everyone is 

friendly is certainly desirable, the expression of the security 

personnel that they had to "watch out for" Petitioner or avoid 

being alone with her, presumably to avoid accusation of sexual 

harassment, do not constitute "severe" discrimination.       

Physically Threatening or Humiliating  

124.  A reasonable person would not feel physically 

threatened by the first of Sgt. Pierce's comments.  It was made 

over the telephone and it was clear that the caller was some 

distance away in "J-Dorm."  The words themselves were not 

threatening.  While the comment had a sexual connotation and was 

unwelcome, it was not physically threatening to her. 

125.  The second encounter with Sgt. Pierce did have some 

slight element of physical threat.  While the language was quite 

similar, in this encounter Sgt. Pierce was present and was 

sitting against a desk at the front of the room, between 

Petitioner and the door, her only means of exit.  However, when 

Petitioner made an excuse to leave, there was no evidence that 
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Sgt. Pierce attempted to stop her.  She voluntarily returned 

soon after with a companion, and Sgt. Pierce immediately left, 

evidently unwilling to renew his advances in front of others.   

126.  Moving to inmate Horton's comment, Petitioner 

testified that she interpreted it as a threat.  Again, the fact 

that this comment was not made directly to Petitioner makes it 

less threatening.  Mowery v. Escambia Cnty. Util. Auth., 2006 

U.S. Dist. LEXIS 5304 (N.D. Fla. 2006)(alleged harassment 

occurring outside of Plaintiff's presence less threatening); 

Williams v. JPI Jones Pharm., 2005 U.S. Dist. LEXIS 15429 (M.D. 

Fla. 2005)(indirect comments less threatening).  Inmate Horton 

was a paraplegic, but in a close knit and dangerous prison 

population, the comment nevertheless took on a somewhat 

threatening aspect.   

127.  The comments of Correctional Officers made in 

Petitioner's presence that "we need to watch out for her" were 

not physically threatening.  Although Petitioner testified that 

she believed such comments meant the guards would not protect 

her, this belief was not objectively justified.  Just because 

security personnel were unhappy with Petitioner because she (as 

they erroneously thought) had turned in Sgt. Pierce for sexual 

harassment, an objective person would not jump to the conclusion 

that they therefore wanted her to be physically hurt and so 

would not perform their duty to protect her from inmate assault.   
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128.  These conclusions do not ignore the power dynamics 

that are inherent in the prison setting, where not only inmates, 

but to a lesser extent other workers, are all dependent upon 

Corrections Officers.  Had the security guards even mentioned 

her vulnerability, otherwise alluded to the dangers of the 

cellblock, or made some similarly veiled comment, the unequal 

distribution of power in a corrections facility might well 

warrant a finding of physical threat that would be unjustified 

outside a prison's walls.  Here, however, there was no evidence 

that any such comment or inference was ever made, and a finding 

cannot be made on pure speculation.  The Corrections Officers' 

comments were not physically threatening. 

Interference with Performance  

129.  There was virtually no testimony regarding 

Petitioner's duty performance or the interference, if any, 

caused by discriminatory environment.  Petitioner evidently 

never was unable to perform duties or compelled to refuse 

assignments due to workplace conditions.  Initially, Ms. Nader 

simply did not send Petitioner back to J-Dorm after the incident 

there, until after Sgt. Pierce had been moved.  As to the later 

comments by Corrections Officers, Petitioner testified only that 

she was upset by them, and offered no assertion or examples to 

suggest that these comments interfered with her job performance 

in any way.  Petitioner did testify that she did not want to go 
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to work, that a job that she had once enjoyed became a job she 

hated.  This is regrettable, but not evidence of impaired job 

performance.  

130.  Considering job performance objectively, it is 

concluded that the comments and conduct shown here would not 

interfere with a reasonable employee's performance of her job.  

Sgt. Pierce had made only two comments that were not very severe 

or accompanied by any lewd behavior or physical contact, and all 

contact with him had ended.  The comment from inmate Horton 

would be taken with concern, but was not overtly threatening.  

The misplaced disapprobation of some Corrections Officers was 

certainly unfortunate, but hardly something to affect the job 

performance of a reasonable person. 

131.  It is clear that all workplace conduct that may be 

described as sexual harassment does not necessarily affect a 

"term, condition, or privilege" of employment within the meaning 

of the Civil Rights Act.  Meritor Savings Bank, FSB v. Vinson, 

477 U.S. 57, 67 (1986).   

132.  An employee may prevail on a hostile environment 

claim only if "the workplace is permeated with discriminatory 

intimidation, ridicule, and insult, that is sufficiently severe 

or pervasive to alter the conditions of the victim's employment 

and create an abusive working environment."  Harris, at 21.  See 

also Rojas v. Fla., 285 F.3d 1339, 1344 (11th Cir. 2002). 
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133.  In evaluating the workplace, the conduct which took 

place must be considered as a whole under all of the 

circumstances.  Reeves v. C.H. Robinson Worldwide, Inc., 525 

F.3d 1139, 1146 (11th Cir. 2008)(courts should not consider the 

severity of each utterance, but the severity of all the 

circumstances taken together); Olson v. Lowes's Home Ctrs, Inc., 

130 Fed. Appx. 380 (11th Cir. 2005)(courts should examine 

conduct in context, not as isolated acts, and determine severity 

and pervasiveness under the totality of the circumstances).  

134.  As noted in Indest v. Freeman Decorating, Inc., 164 

F.3d 258, 263 (5th Cir.1999), "All of the sexual hostile 

environment cases decided by the Supreme Court have involved 

patterns or allegations of extensive, longlasting, unredressed, 

and uninhibited sexual threats or conduct that permeated the 

plaintiffs' work environment."  Here, after two inappropriate 

comments were made by Sgt. Pierce, he was moved to another work 

location and had no further contact with Petitioner.  A single 

comment from a different person, an inmate, was made, which 

Petitioner considered threatening, but objectively was only 

mildly so.  Finally, security personnel feared that they too, 

might be turned in for sexual harassment, but there was no 

evidence that any sexual comments or innuendos were ever made by 

them to Petitioner or any other person, and Petitioner never 
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reported their comments that they would have to "watch out for" 

Petitioner.   

135.  These events do not constitute extensive, 

longlasting, unredressed, and uninhibited sexual threats or 

conduct, such as was present in Olson v. Lowes's Home Ctrs., 

Inc., 130 Fed. Appx. 380, 389 (11th Cir. 2005); Hulsey v. Pride 

Restaurants, LLC., 367 F.3d 1238, 1248 (11th Cir. 2004); or 

Johnson v. Booker T. Washington Broadcasting Service, Inc., 234 

F.3d 501, 509 (11th Cir. 2000).  Petitioner failed to prove that 

sexual harassment was sufficiently severe or pervasive so as to 

alter the terms and conditions of her employment and create a 

discriminatorily abusive working environment. 

Employer Liability  

136.  Even assuming that the facts in this case had  

demonstrated a hostile work environment based on sexual 

harassment, the final element, a basis for holding the employer 

liable, remained unproven.   

137.  Employer liability in a case involving sexual 

harassment by a co-worker exists when the employer knew or 

should have known of the harassment and failed to take adequate 

remedial action.  Breda v. Wolf Camera & Video, 222 F.3d 886 

(11th Cir. 2000).  

138.  Petitioner could show that Respondent had knowledge 

of the harassment either by demonstrating that the harassment 
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was so pervasive that an inference of constructive knowledge 

arises or alternately by proving that Respondent had actual 

knowledge of the problem.  Huddleston v. Roger Dean Chevrolet, 

Inc., 845 F. 2d 900, 904 (11th Cir.1988); Henson v. City of 

Dundee, 682 F. 2d 897, 905 (11th Cir.1982). 

139.  The harassment alleged in this case has already been 

found not to have been so severe or pervasive that it altered 

the interpersonal climate of the workplace, creating an 

objectively abusive and hostile atmosphere.  The reasons for 

that conclusion, as discussed above, also lead to the conclusion 

that Respondent had no constructive knowledge of the harassment. 

140.  An employer is deemed to have actual notice of 

alleged harassment when the employer has a policy designating 

how reports of such allegations are to be made, and the employee 

follows that procedure.  "With such a policy, the employer 

itself answered the question of when it would be deemed to have 

notice of the harassment sufficient to obligate it or its agents 

to take prompt and appropriate remedial measures."  Breda v. 

Wolf Camera & Video, 222 F.3d 886, 889 (11th Cir. 2000)(citing 

Coates v. Sundor Brands, Inc., 164 F.3d 1361 (11th Cir. 1999)).   

141.  It is undisputed in this case that Respondent had a 

policy, Procedure #208.052, and had a Sexual Harassment Rule, 

Procedure or Policy, COER-1, which instructed all employees 

regarding their responsibilities in reporting and filing 
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discrimination complaints.  Respondent also had Procedure 

#602.008, which instructed all employees on how to take 

appropriate action to report inappropriate inmate behavior. 

142.  It is also undisputed that Petitioner did not report 

sexual harassment to Respondent's management as directed by 

these policies.  Petitioner reported some incidents to 

Ms. Nader, who was not an appropriate person as described in the 

policies, and admits that she did not ever report to anyone the 

guard's statements that they would "have to watch out" for 

Petitioner.
4/
   

143.  The policies aside, Petitioner did report Sgt. 

Pierce's comments and the remark of inmate Horton to Ms. Nader, 

her supervisor.  Ms. Nader testified that she did not consider 

Sgt. Pierce's conduct to constitute sexual harassment and felt 

that Petitioner had "handled" it.  Ms. Nader actively 

discouraged Petitioner from reporting the incidents.   

144.  In Distasio v. Perkin Elmer Corp. 157 F. 3d 55 (2nd 

Cir. 1998), the Restatement of Agency is quoted, "the principal 

is affected by the knowledge which an agent has a duty to 

disclose to the principal or to another agent of the principal 

to the same extent as if the principal had the information."  

The court there found that because the employer's policy 

expressly directed supervisors to inform higher management when 

receiving a harassment complaint, the supervisor's knowledge was 
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imputed to the employer.  No similar cases from the Eleventh 

Circuit were found, and it was not clear from the evidence 

whether Ms. Nader constituted "management" for purposes of 

requiring her to report harassment.  Even imputing knowledge of 

these three incidents to Respondent would not be sufficient to 

hold Respondent liable, however.  

145.  Ms. Nader did take actions.  After the report of the 

incident in the J-Dorm copy room, Ms. Nader advised Petitioner 

that she would not send her back there, and acted accordingly.  

Petitioner had no further contact with Sgt. Pierce.  Only after 

Sgt. Pierce had been moved to a new work location was Petitioner 

ever sent back to J-Dorm.  While Ms. Nader should have reported 

the incident pursuant to the Department's policies, her action 

eliminated any further harassment from Sgt. Pierce.  Coates v. 

Sundor Brands, Inc., 164 F.3d 1361, 1368 (11th Cir. 1999).  It 

should be noted, however, that this action might not be adequate 

for purposes of absolving Respondent of liability to other 

employees from later incidents.  Munn v. Mayor and Alderman of 

the City of Savannah, 906 F. Supp. 1577, 1584 (S.D. Ga. 

1995)(employer who simply removed harasser from contact with one 

victim should have anticipated others could also become 

victims). 

146.  As for inmate Horton,
5/
 as soon as his remark was 

reported to Ms. Nader, she said that she would inform Ms. Dicks.  
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Ms. Dicks met with Petitioner the following day and instructed 

her to file an incident report, appropriate for an inmate 

threat, and also advised her to call the Personnel Office.  

Ms. Dicks then contacted Major Smith, who advised he would take 

care of it.  There was no suggestion at hearing of any further 

threats or action by inmate Horton.  Walton v. Johnson and 

Johnson, 347 F.3d 1272, 1288 (11th Cir. 2003)(prompt and 

reasonable action to address issues taken after situation was 

brought to respondent's attention absolved respondent of 

liability).   

147.  No action was ever taken to address the later 

comments of Corrections Officers regarding "staying away" from 

Petitioner, but it is undisputed that respondent was not given 

notice of this activity.  If it is argued that Respondent's 

actions addressed only some aspects of the total hostile 

workplace environment, it must be noted that Respondent 

addressed the conduct of which it had notice.    

148.  In considering Respondent's action in response to 

complaints of sexual harassment, the Inspector General's report 

of an incident involving Sgt. Pierce and a female Corrections 

Officer which took place some four months after Petitioner 

resigned was offered into evidence.  In response to that 

complaint, Sgt. Pierce was immediately placed on administrative 

leave and was eventually dismissed.  Petitioner offered this 
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report as evidence that Respondent took no action regarding 

sexual harassment of female non-security employees, but did not 

tolerate discrimination against Corrections Officers.   

149.  While the report was admitted for this purpose, as 

discussed above, it ultimately provided scant evidence for that 

conclusion.  The earlier incidents involving Sgt. Pierce and 

Petitioner and others were on the border between legal, though 

boorish, "flirtation" and illegal harassment.  The incident 

involving Sgt. Scott was much more severe.  It is reasonable to 

conclude that Respondent's differing actions are explained by 

the nature of Sgt. Pierce's behavior, rather than by the duty 

position of the complainants. 

150.  Respondent's actions, while minimal, were adequately 

matched to the severity of the conduct of which it had notice.  

Petitioner failed to prove that there is a basis for holding 

Respondent liable.  

Constructive Discharge 

151.  Petitioner also asserts that she was constructively 

discharged from her employment at the Department of Corrections.  

In order to prevail in her constructive discharge claim, 

Petitioner must show that "the abusive working environment 

became so intolerable that her resignation qualified as a 

fitting response."  Pa. State Police v. Suders, 542 U.S. 129, 

133 (U.S. 2004). 
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152.  Petitioner's subjective perceptions do not control, 

rather the test is an objective one.  Doe v. DeKalb Cnty Sch. 

Dist., 145 F.3d 1441, 1450 (11th Cir. 1998).  "To successfully 

claim constructive discharge, a plaintiff must demonstrate that 

working conditions were 'so intolerable that a reasonable person 

in [his] position would have been compelled to resign.'"  Hipp 

v. Liberty Nat'l Life Ins. Co., 252 F.3d 1208, 1231 (11th Cir. 

Fla. 2001)((citing to Poole v. Country Club, 129 F.3d 551, 553 

(11th Cir. 1997) and Thomas v. Dillard Dep't Stores, Inc., 116 

F.3d 1432, 1433-34 (11th Cir. 1997)).  

153.  In order to prove constructive discharge, sexual 

harassment must be even more severe or pervasive than the 

minimum required to prove a hostile work environment claim.  

Landgraf v. USI Film Prods., 968 F.2d 427, 430 (5th Cir. 1992), 

aff'd, 511 U.S. 244, 114 S. Ct. 1483, 128 L. Ed. 2d 229 (1994).  

See also Steele v. Offshore Shipbuilding, Inc., 867 F.2d 1311, 

1316 (11th Cir. 1989)(affirming district court's conclusion that 

Title VII plaintiffs were subjected to hostile work environment, 

but were not constructively discharged). 

154.  The contemporaneously-recorded reasons Petitioner 

gave for her resignation in her telephone call do not seem to 

support Petitioner's claim of constructive discharge.  

Petitioner advised Ms. Nader that she was resigning her position 

"due to her family situation and for her personal safety" and 
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that she had to leave the state.  She advised Ms. Dicks that she 

was moving out of state due to a "personal matter."  Petitioner 

did not mention sexual harassment at work at all.  The reasons 

given for her resignation, while not specific, seemed to be more 

domestic than work-related.   

155.  Petitioner's testimony at hearing which attempted to 

tie these statements into sexual harassment at work was not 

credible.  If the reason Petitioner resigned was due to personal 

reasons relating to her family rather than sexual harassment at 

work, constructive discharge did not take place.  Booker v. 

Winn-Dixie Montgomery, LLC, 2012 U.S. Dist. LEXIS 158862 (S.D. 

Ala. 2012)(citing Taylor v. Roche, 196 F. App'x 799, 803 (11th 

Cir. 2006)(constructive discharge claim denied where evidence 

showed that actual reason for retirement was pain from an old 

injury)).   

156.  In any event, since Petitioner failed to prove that 

the sexual harassment was severe or pervasive enough to 

establish a hostile work environment claim, it follows that her 

workplace was not so intolerable so as to constitute a 

constructive discharge.  The creation of a hostile work 

environment is a necessary predicate to Petitioner's 

constructive discharge case.  Harper v. Ulta Salon Cosmetics & 

Fragrance, Inc., 2006 U.S. Dist. LEXIS 98593 (N.D. Ga. 2006). 
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157.  Similarly, constructive discharge will generally not 

be found if the employer does not have adequate knowledge of the 

situation or sufficient time to remedy it.  Kilgore v. Thompson 

& Brock Mgmt., 93 F.3d 752, 754 (11th Cir. 1996)(summary 

judgment on constructive discharge claim appropriate where 

plaintiffs did not allow enough time for employer to correct 

situation); Jones v. USA Petroleum Corp., 20 F. Supp. 2d 1379, 

1383 (S.D. Ga. 1998)(employer cannot be given sufficient time to 

remedy a hostile environment if not provided notice of it).  

Affirmative Defense to Constructive Discharge 

158.  Attention in the pre-hearing stipulation, at hearing, 

and in Proposed Recommended Orders was devoted to whether 

Respondent had an accessible, comprehensive, and effective 

policy for reporting sexual harassment, or whether Petitioner's 

failure to use those preventive or remedial opportunities was 

fatal or excusable as futile.  Burlington Ind. Inc. v. Ellerth, 

524 U.S. 742 (1998); Faragher v. Boca Raton, 524 U.S. 775 

(1998). 

159.  These policies are relevant to Respondent's knowledge 

of harassment, as discussed above.  However, this is not a case 

involving supervisor harassment without tangible employment 

action.  In such a case, the Department might defeat vicarious 

liability for constructive discharge with an affirmative defense 

that:  (1) it had established policies to prevent and correct 
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harassing behaviors of its supervisors; and (2) Petitioner did 

not follow them.  Pa. State Police v. Suders, 542 U.S. 129, 133-

134 (U.S. 2004).  This is instead a co-worker case.   

160.  It would be constructive to note in passing, however, 

that even in a vicarious liability case, Respondent would be 

hard-pressed to successfully mount a defense based upon the 

policies offered here.  The evidence showed that these policies 

have not been adopted by rule, precluding their use as a basis 

for agency action under section 120.57(1)(e); that the various 

publications are internally inconsistent; and that the policies 

and procedures are not well understood or followed by 

Respondent's employees.  Cf. Natson v. Eckerd Corp., Inc., 885 

So. 2d 945, 949 (Fla. 4th DCA 2004).  

RECOMMENDATION 

Upon consideration of the above findings of fact and 

conclusions of law, it is 

RECOMMENDED:  

That the Florida Commission on Human Relations enter a 

final order dismissing Petitioner's complaints.    
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DONE AND ENTERED this 30th day of November, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

F. SCOTT BOYD 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

                      this 30th day of November, 2012    

                                  

                

ENDNOTES 

 
1/
  Petitioner is usually referred to in the exhibits and in the 

Transcript as Ms. Neff, her name at the time of her employment 

on March 19, 2010, and throughout the time of the alleged 

discrimination.  At the time of filing her Petition she was 

known as Ms. Richardson.  She will be referred to in this order 

consistently as Ms. Neff to minimize confusion.    

 
2/
  All citations to statutes are to those in effect at the time 

the alleged discrimination occurred in 2010, except as otherwise 

noted. 

 
3/
  The evidence presented at hearing from both Petitioner and 

Respondent demonstrated that Petitioner did not in fact work on 

July 2, 2010, or any day thereafter, but that instead her last 

day was actually July 1, 2010.  This minor discrepancy plays no 

part in the analysis. 

 
4/
  The fact that some incidents were unreported may be relevant 

in considering whether the employer had actual knowledge of the 

overall hostile work environment, but the failure to report a 

particular incident does not insulate the employer from 

liability for that conduct.  Distasio v. Perkin Elmer Corp., 157 

F.3d 55, 64 (2nd Cir. 1998). 

https://www.lexis.com/research/buttonTFLink?_m=4a55d054111ac0c3e996cb271c72e18f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2001%20U.S.%20Dist.%20LEXIS%208751%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=49&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b157%20F.3d%2055%2c%2064%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAW&_md5=c1ed6ca7e6d1f3c3388e312fcf5c42de
https://www.lexis.com/research/buttonTFLink?_m=4a55d054111ac0c3e996cb271c72e18f&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2001%20U.S.%20Dist.%20LEXIS%208751%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=49&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b157%20F.3d%2055%2c%2064%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAW&_md5=c1ed6ca7e6d1f3c3388e312fcf5c42de
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5/
  An employer can also be liable for actions of such third-

party non-employees.  Beckford v. Dep't of Corr., 605 F. 3d 951, 

958 (11th Cir. 2010). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.                




