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Case No. 12-2815 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was conducted in this 

case on November 9, 2012, in Sarasota, Florida, before 

Administrative Law Judge Elizabeth W. McArthur of the Division of 

Administrative Hearings. 

APPEARANCES 

For Petitioner:  Malvin Steven Prince, pro se 

      4428 Flatbush Avenue 

     Sarasota, Florida  34233 

 

For Respondent:  Jennifer B. Compton, Esquire 

      Shumaker, Loop and Kendrick, LLP 

      Tenth Floor 

      240 South Pineapple Avenue 

      Sarasota, Florida  34236 

 

STATEMENT OF THE ISSUE 

The threshold issue presented is whether Petitioner can 

prove that Respondent is an "employer" within the meaning of 

section 760.02(7), Florida Statutes (2012)
1/
, so as to confer 
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subject matter jurisdiction to consider the merits of 

Petitioner's discrimination complaint against Respondent. 

PRELIMINARY STATEMENT 

Petitioner, Malvin Prince (Petitioner), filed a complaint 

with the Florida Commission on Human Relations (FCHR) on 

March 22, 2012, in which he alleged that he was subject to 

discriminatory practices during the course of his employment with 

Blanton Plumbing, Inc. (Blanton Plumbing), owned by Douglas 

Blanton.  The complaint form filled out by Petitioner indicated 

that there were 15 employees at Blanton Plumbing.  Following its 

investigation, FCHR found that there was probable cause to 

believe that there were discriminatory employment practices as 

alleged.  As part of FCHR's initial determination, FCHR also 

concluded that Blanton Plumbing was an "employer" within the 

meaning of the Florida Civil Rights Act of 1992 (the "Act").  

Accordingly, FCHR issued its Determination: Cause and offered 

Petitioner the option of filing a Petition for Relief to pursue 

his claim in an administrative hearing.   

Petitioner timely filed a Petition for Relief.  FCHR sent 

its Transmittal of Petition to the Division of Administrative 

Hearings, in which FCHR named Blanton Plumbing/Douglas Blanton as 

Respondent.  Thus, as shown in the caption and as used herein, 

"Respondent" is a collective reference to Blanton Plumbing and 

Douglas Blanton. 
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On August 21, 2012, the undersigned issued an Initial Order 

requesting information from the parties for purposes of 

scheduling the final hearing.  The Initial Order included a 

summary of procedures, with citation to the procedural statutes 

and rules governing the administrative hearing process.  For 

example, the parties were informed that "[d]iscovery may be 

undertaken in the manner provided in the Florida Rules of Civil 

Procedure and, if desired, should be initiated immediately." 

Information was also provided on obtaining subpoenas. 

 Input from both parties was considered in setting the final 

hearing for November 9, 2012.  Respondent requested a hearing 

much sooner than November 9, 2012.  Petitioner requested more 

time to prepare, asserting that he has "a [sic] extensive list of 

witnesses I need to get information on such as name and address 

[sic] . . . I am requesting more time as I can only get access to 

a computer and research matters [at the public library]." 

 The Notice of Hearing and an Order of Pre-hearing 

Instructions were issued on August 29, 2012.  The first paragraph 

of the Order of Pre-hearing Instructions provided as follows: 

No later than 7 days prior to the final 

hearing Petitioner and Respondent shall 

provide each other with a list of the names 

and addresses of those persons which that 

party intends to call as witnesses during 

the final hearing in this cause and shall 

provide to each other copies of the 

documents which that party intends to offer 

as exhibits during the final hearing. 
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Failure to do so may result in the exclusion 

at the final hearing of witnesses or 

exhibits not previously disclosed. 

 

 On September 12, 2012, Respondent filed a Motion to Dismiss 

the Petition, asserting that Respondent did not meet the 

definition of "employer" and, therefore, the complaint should have 

been dismissed by FCHR for lack of jurisdiction.  Respondent 

relied on correspondence previously provided to FCHR during its 

investigation, asserting that Blanton Plumbing has always had 

substantially less than 15 employees.  Respondent also relied on a 

copy of what was represented to be Petitioner's complaint filed 

with the United Stated Equal Employment Opportunity Commission, in 

which Petitioner apparently had indicated that Blanton Plumbing 

had "less than 15" employees. 

 Petitioner did not file a response in opposition to the 

Motion to Dismiss.  Nonetheless, by Order dated September 24, 

2012, the motion was denied without prejudice, because the motion 

relied on documents extraneous to the Petition and because the 

documents were insufficient to resolve the disputed issue raised 

by Respondent.  The Order confirmed, however, that at the final 

hearing, Petitioner would bear the burden of proving that the 

jurisdictional threshold was met: 

Petitioner bears the initial burden of 

establishing a prima facie case of racial 

discrimination.  As Respondents point out, 

part of that burden will be for Petitioner 

to provide sufficient evidence that relief 
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is being sought from an "employer" as 

defined in the Florida Civil Rights Act. 

Nonetheless, Petitioner is entitled to the 

opportunity to present that evidence[.] 

 

 Prior to the final hearing, Respondent filed and served on 

Petitioner documents that Respondent might offer as exhibits.  

Respondent also filed and served its witness list.  Petitioner did 

not file or provide Respondent with documents that Petitioner was 

considering offering as exhibits nor did Petitioner provide a 

witness list. 

 Neither party made arrangements for a court reporter, and 

FCHR did not make arrangements to preserve the testimony at the 

final hearing.  Therefore, there is no transcript or official 

hearing record. 

 At the outset of the final hearing, Petitioner was asked 

about his failure to file a witness list and his failure to 

provide Respondent with any documents he might offer as exhibits.  

Petitioner confirmed that he intended to testify on his own 

behalf, but did not intend to call any other witnesses.  

Petitioner did, however, indicate that he had some documents he 

might offer as exhibits.  Petitioner was informed that while no 

preemptive ruling would be made, Respondent would be allowed to 

object to the introduction of evidence that was not previously 

disclosed by Petitioner in accordance with the Order of 

Pre-hearing Instructions. 
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 Respondent made an ore tenus motion to bifurcate the 

evidentiary hearing so that evidence could be presented first on 

the threshold jurisdictional question of whether Respondent meets 

the definition of "employer."  The motion was granted without 

objection.  The undersigned indicated that an assessment would be 

made following the presentation of evidence on the threshold issue 

as to whether the evidentiary hearing would proceed immediately to 

address the merits of Petitioner's discrimination claim. 

 Petitioner was placed under oath to testify with regard to 

the threshold question of whether Respondent meets the definition 

of "employer" under the Act.  Petitioner had no testimony to offer 

on the subject.  Petitioner did not offer in evidence any of the 

documents he indicated he might want to use as exhibits. 

 Respondent presented the testimony of Douglas Blanton and 

offered Respondent's Exhibit 1, which was admitted in evidence 

without objection.  Petitioner was offered the opportunity to 

cross-examine Mr. Blanton, but he had no cross-examination. 

 At the conclusion of the presentation of evidence on the 

threshold issue, the undersigned ruled that the hearing would not 

go forward to the merits of Petitioner's complaint.  The parties 

were given ten days in which to file proposed recommended orders 

(PROs) on the threshold jurisdictional issue.  Respondent timely 

filed its PRO, which has been considered in the preparation of 
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this Recommended Order.  As of the date hereof, Petitioner has 

not filed a PRO or any other post-hearing submission. 

FINDINGS OF FACT 

1.  Petitioner, an African-American male, was employed by 

Respondent between September 2011 and February 2012. 

2.  Petitioner presented no testimony or evidence to prove 

that Respondent employed 15 or more employees for each working 

day in each of 20 or more calendar weeks in the current or 

preceding calendar year.  

3.  Petitioner was on notice that Respondent contended that 

Respondent has not employed 15 or more employees, or anywhere 

close to that number of employees, at any time pertinent to this 

proceeding. 

4.  At the final hearing, Petitioner sought to excuse his 

failure to present any evidence on this issue by claiming that 

Petitioner had been unable to obtain any documents from 

Respondent that would show the number of employees Respondent has 

had.  However, Petitioner admitted that he never attempted to 

utilize the discovery rules of procedure to require Respondent to 

given written answers under oath to written questions, or to 

require Respondent to produce documents for inspection and 

copying, or to require Respondent to produce individuals to 

provide sworn deposition testimony.  In short, Petitioner's 

claimed inability to obtain information from Respondent was due 
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to Petitioner's own failure to avail himself of the tools 

available to him in this proceeding to obtain such information. 

5.  Mr. Blanton's unrebutted testimony was that he 

established Blanton Plumbing 14 years ago, and in all of its 

years in existence, the business has never employed more than 

five employees.  During calendar year 2011 and calendar year 

2012, including throughout the time period when Mr. Prince was 

employed, Blanton Plumbing had four employees. 

6.  Mr. Blanton's testimony was corroborated by the Workers' 

Compensation and Employer's Liability Insurance Policy 

information page, summarizing the policy terms for Blanton 

Plumbing, the named insured, with four employees.  This coverage 

was effective for the period of February 28, 2011, through 

February 28, 2012, which includes the entire time that Mr. Prince 

was employed by Blanton Plumbing.  

7.  Mr. Prince was given the opportunity to cross-examine 

Mr. Blanton, to question the veracity of Mr. Blanton's testimony 

that Blanton Plumbing had only four employees throughout the time 

that Mr. Prince was employed and has never had more than five 

employees.  Mr. Prince declined to ask Mr. Blanton any questions, 

giving rise to the inference that Mr. Prince personally had no 

information to the contrary.  If Mr. Prince knew that there 

were 14 or more other employees at Blanton Plumbing while he 
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worked there, Mr. Prince would have asked Mr. Blanton about all 

of those other employees by name or by position.  

8.  There is no evidentiary basis from which a finding could 

be made that Respondent employed 15 or more employees for each 

working day in each of 20 or more calendar weeks in the current 

or preceding calendar year.  

CONCLUSIONS OF LAW 

9.  The Division of Administrative Hearings has jurisdiction 

over the subject matter and parties to this proceeding.  

§§ 120.569 and 120.57(1), Fla. Stat. 

10. FCHR transmitted the Petition for Relief timely filed 

by Petitioner, following FCHR's preliminary determinations that 

it had jurisdiction over Petitioner's discrimination claim 

against Respondent and that there was probable cause to believe 

that Respondent engaged in discriminatory employment practices. 

11. Respondent has placed in issue in this proceeding 

whether Respondent is an "employer" within the meaning of the 

Act, section 760.01, et seq.  Whether Respondent meets the 

statutory definition of "employer" is a threshold jurisdictional 

matter on which Petitioner bears the burden of proof before the 

merits of Petitioner's discrimination claim can be reached.  See, 

e.g., Enzor v. Tallahassee Contractors, LLC, Case No. 08-1227 

(Fla. DOAH May 20, 2008; FCHR Order No. 08-045, July 8, 2008); 
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Lyes v. City of Riviera Beach, 166 F.3d 1332, 1340-1341 (11th 

Cir. 1999).  

12. Section 760.02(7) defines an "employer" as follows:   

"Employer" means any person employing 15 or 

more employees for each working day in each 

of 20 or more calendar weeks in the current 

or preceding calendar year, and any agent of 

such a person. 

 

13. Thus, in order for FCHR to have jurisdiction over 

Petitioner's discrimination claim, Petitioner must prove that 

Respondent employs "15 or more employees for each working day in 

each of 20 or more calendar weeks in the current or preceding 

calendar year." 

14. Petitioner failed to meet his burden of proof, despite 

being on notice throughout this proceeding that Respondent 

contended that it was not an employer within the meaning of the 

Act.  Petitioner was on specific notice, via the Order issued 

more than six weeks before the final hearing, that Petitioner 

would bear the burden of proving that Respondent met the 

statutory definition of "employer."  Despite this notice, 

Petitioner did not offer one bit of evidence in an effort to meet 

his burden of proof nor did Petitioner offer any theory on which 

Respondent arguably could be found to be an employer, as defined 

in section 760.02(7).  The only evidence presented on this 

question established, without contradiction, that Respondent does 



11 

 

not meet the statutory definition of "employer."
2/
  As such, FCHR 

lacks jurisdiction over Petitioner's discrimination claim.  

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a Final Order be entered dismissing 

Petitioner's Petition for Relief. 

DONE AND ENTERED this 28th day of November, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

ELIZABETH W. MCARTHUR 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 28th day of November, 2012. 

 

 

ENDNOTES 

 
1/
  All statutory references are to the Florida Statutes (2012), 

for ease of reference.  It is noted that the definition of 

"employer" in section 760.02(7) has remained unchanged throughout 

the time period relevant to this case. 

 
2/
  Respondent's PRO suggests an additional conclusion of law that 

Mr. Blanton, as an individual, is not a proper party and should 

be dismissed.  While jurisdiction is conferred for purposes of 

deciding subject matter jurisdiction, the conclusion that there 

is no subject matter jurisdiction makes it inappropriate to 

address any other issue.  Suffice it to say that if Blanton 
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Plumbing does not have enough employees to meet the statutory 

definition of "employer," then, so too, Mr. Blanton does not meet 

the definition of an "employer" as an "agent of such a person." 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




