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Case No. 12-2617 

   

RECOMMENDED ORDER 

 

An administrative hearing was conducted in this case on 

October 4, 2012, by video conference in Pensacola, Florida, and 

Tallahassee, Florida, before Suzanne Van Wyk, Administrative Law 

Judge with the Division of Administrative Hearings. 

APPEARANCES 

 

For Petitioner:  Janice B. Campbell, pro se 

     6270 Confederate Drive 

     Pensacola, Florida 32508  

 

For Respondent:  William Drummond Deveney, Esquire 

     Elarbee, Thompson, Sapp and Wilson, LLP 

     800 International Tower 

     229 Peachtree Street, Northeast 

     Atlanta, Georgia  30303 

 

STATEMENT OF THE ISSUE 

 

Whether Respondent, Cox Cable, discriminated against 

Petitioner, Janice B. Campbell, in violation of the Florida 

Civil Rights Act of 1992 (“the Act”), sections 760.01–760.11 and 

509.092, Florida Statutes, by disciplining and then terminating 
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her, in retaliation for her participation in a protected 

activity under the Act.   

PRELIMINARY STATEMENT 

 

On March 27, 2012, Petitioner filed a complaint 

(Discrimination Complaint) with the Commission on Human 

Relations (Commission) alleging that Cox Cable had discriminated 

against Petitioner in employment in retaliation for reporting a 

co-worker for unethical business practices.  On July 3, 2012, 

following investigation of Petitioner's Discrimination 

Complaint, the Commission issued a Determination of No Cause 

(Notice), finding that no reasonable cause exists to believe 

that an unlawful employment discrimination practice occurred.  

The Notice informed Petitioner of her right to file a Petition 

for Relief (Petition) for a formal administrative proceeding 

within 35 days of the Notice.  Petitioner timely filed a 

Petition with the Commission, which was forwarded to the 

Division of Administrative Hearings on August 8, 2012, for the 

assignment of an administrative law judge to conduct an 

administrative hearing. 

At the administrative hearing held on October 4, 2012, 

Petitioner testified on her own behalf and offered no exhibits 

into evidence.  Cox Cable presented the testimony of Shannon 

Boyd-Tibbs, Daniel Lister, Melanie Marie  
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Stettner, Lori Gurule-Rat, and Carole Gibson, and offered 17 

exhibits which were received into evidence as Respondent’s 

Exhibits 1-9, 14-19, and 24.  

The proceedings were recorded and a Transcript was ordered.  

The parties were given 10 days from the filing of the Transcript 

within which to submit their proposed recommended orders.  The 

Transcript, consisting of one volume, was filed on October 23, 

2012.  The Respondent timely filed a Proposed Recommended Order 

which has been considered in the preparation of this Recommended 

Order.  The Petitioner filed an untimely Proposed Recommended 

Order without requesting an extension of time.  Petitioner’s 

Proposed Recommended Order has not been considered in the 

preparation of this Recommended Order. 

FINDINGS OF FACT 

1.  Cox Cable (Cox) is a provider of telephone, internet, 

cable, and digital television service in several regions of 

Florida.  

2.  Cox is an employer within the meaning of the Act and 

Title VII of the Civil Rights Act of 1964, as amended. 

3.  Petitioner was employed by Cox in its Pensacola office 

from May 2000, until her termination on March 19, 2012.  

Petitioner held a number of different positions during her 

tenure with Cox, including Quality Control, Customer Care 

Representative and Retention Representative.  Petitioner joined 
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the Customer Retention Department in July 2010, as a Retention 

Representative.  

4.  The primary duty of a Retention Representative is to 

take calls from existing customers who are requesting 

termination or downgrade of their existing service and save 

those customers for Cox.  Cox trains Retention Representatives 

to use a “call flow” with these customers.  The call flow is a 

quality guideline that shows representatives what offers can be 

made to the customer at the time of the call.   

5.  When a customer or potential customer calls Cox, they 

encounter an automated menu of services and are directed to a 

specific department based on their menu selections.  For 

example, an existing customer with technical or billing 

questions is routed to the Customer Care Department; a customer 

moving out of the area is routed to the Account Services 

Department; and an existing customer who wishes to downgrade or 

disconnect service is routed to the Retention Department.   

6.  Calls waiting for a representative in a particular 

department are “in the queue” for that department.  Calls should 

be answered in the order received. 

7.  While a Retention Representative’s primary job is to 

save existing customers, they may sell services to those 

customers as a secondary duty.  For example, a retention 

representative may try to save the customer money by offering to 
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provide services the customer is receiving from another provider 

(e.g., telephone) with services currently provided by Cox (e.g., 

cable) in order to reduce the customer’s overall service cost 

while retaining the customer.  The term for this practice is 

offering to “bundle” services. 

8.  Cox maintains a policy against Retention 

Representatives taking calls transferred directly to their line 

from representatives in other departments in order to sell 

services.  This practice is known as “direct transfer calls.” 

9.  Retention Representatives, however, are not prohibited 

from taking all sales calls.  They may handle, for example, a 

call from a customer looking to purchase services when that call 

comes into the retention queue (presumably because the caller 

pressed the incorrect key). 

10.  In fact, the Retention Department has sales goals set 

by Cox corporate office.  When goals are set for a particular 

product or service, Cox provides incentives to boost sales of 

the particular product or service.  The call flow provides 

Retention Representatives with a tool to sell upgrades to 

existing services based on availability of promotional offers.  

11.  The Retention Department was formerly part of the 

Inbound Sales Department.  In May 2010, just two months before 

Petitioner joined, Retention was created as a separate “stand 

alone” department with a focus on saving existing customers. 
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12.  The authority of the Retention Representatives with 

respect to selling services was subject to much confusion during 

the separation of the Retention Department from the Incoming 

Sales Department.  

13.  On September 14, 2011, the Retention Managers, Shannon 

Boyd-Tibbs and Daniel Lister, met with all the Retention 

Representatives in a “huddle” to explain the types of calls they 

could and could not receive.  

14.  The group meeting was followed up the same day by one-

on-one meetings between the Retention Supervisors and each of 

the Retention Representatives under their supervision. 

15.  On September 14, 2011, following the huddle meeting, 

Petitioner met with Ms. Boyd-Tibbs who reviewed with her a 

document titled “Sales Performance Expectation Clarification.”  

16.  The “Sales Performance Expectation Clarification” 

provides, among other expectations, “Closed sales should not be 

transferred from one sales representative to another which may 

impact commission or performance metrics” and “Sales 

representatives are not permitted to transfer sales to another 

representative, which would cause an increase in commissions or 

sales performance.” 

17.  Petitioner acknowledged receipt of the “Sales 

Performance Expectation Clarification” by her signature dated 

September 14, 2011. 
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18.  Six days later, Retention Supervisor, Daniel Lister, 

further clarified the issue in an email to all Retention 

Representatives on September 20, 2011, stating “[I]f a sales 

call comes into the queue, you will be able to take care of this 

customer.  It does not mean you should take calls that are sent 

directly to you by a representative from billing or various 

other departments.” 

19.  The reasons for prohibiting direct transfer calls are 

three-fold.  First, the practice skews the Retention 

Department’s sales goals, which are based on the prior year’s 

numbers.  If sales are up based on direct transfer calls in the 

prior year, the current year’s sales goal is inflated and may be 

unattainable.  Second, the practice causes customers in the 

retention queue to wait longer for a representative, potentially 

causing them to become more irate and less likely to be 

retained.  Finally, it is unfair to other Retention 

Representatives who compete for incentives and bonuses based on 

sales. 

20.  Petitioner admits taking direct transfer calls from a 

number of sales representatives.  Despite management’s 

clarification of the company policy in September 2011, 

Petitioner continued the practice throughout the remainder of 

the year and into 2012.  
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21. On March 13, 2012, Petitioner was suspended with pay 

for continuing to take direct transfer calls.  Her supervisor, 

Ms. Boyd-Tibbs, met with Petitioner and explained the basis for 

her suspension.  

22.  During Petitioner’s suspension, Ms. Boyd-Tibbs and 

Mr. Lister requested and reviewed a number of reports 

documenting Petitioner’s direct-transfer sales and confirming 

Petitioner’s disproportionate sales numbers.  

23.  The final decision to terminate Petitioner was made by 

Dennis Huber, supervisor of both Mr. Lister and Ms. Boyd-Tibbs, 

but only after consultation with Human Resources and the 

Customer Care Sales Manager. 

24.  Petitioner was terminated on March 19, 2012.  

Ms. Boyd-Tibbs delivered the news over the phone to Petitioner. 

25.  Petitioner claims she was terminated in retaliation 

for reporting unethical behavior by another Retention 

Representative, Belinda Thompson.  Petitioner claims 

Ms. Thompson inflated her performance numbers by failing to 

disconnect customers who requested termination of service, 

transferring certain calls back to the queue, giving 

unauthorized credits to customers, and other questionable 

practices. 
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26.  The evidence shows Petitioner did complain to 

Ms. Boyd-Tibbs about Ms. Thompson’s sales practices, which were 

investigated by Cox and found the complaints to be unsupported.  

27.  Rather than showing that Petitioner was retaliated 

against, the evidence demonstrated that Petitioner was 

terminated by Cox on March 19, 2012, for violating company 

policy against taking “direct transfer” sales calls from other 

representatives in different departments. 

CONCLUSIONS OF LAW 

28.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2012),
1/
 and Florida Administrative Code Rule 

60Y-4.016(1). 

29.  The State of Florida, under the Act, incorporates and 

adopts the legal principles and precedents established in the 

federal anti-discrimination laws specifically set forth under 

Title VII of the Civil Rights Act of 1964, as amended.   

42 U.S.C. § 2000e, et seq. 

30.  Pursuant to subsection 760.10(1), it is an unlawful 

employment practice for an employer to discriminate against a 

person because that person has “made a charge, testified, 

assisted, or participated in any manner in an investigation, 
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proceeding, or hearing under this section.”  This provision is 

known as the “participation clause” of the Act. 

31.  Florida courts have held that because the Act is 

patterned after Title VII of the Civil Rights Act of 1964, as 

amended, federal case law dealing with Title VII is applicable.  

See, e.g., Fla. Dep't of Cmty. Aff. v. Bryant, 586 So. 2d 1205, 

1209 (Fla. 1st DCA 1991). 

32.  Usually direct evidence of discrimination is lacking, 

and one seeking to prove discrimination must rely on 

circumstantial evidence of discriminatory intent, using the 

shifting burden of proof pattern established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792 (1973).  See Holifield v. 

Reno, 115 F.3d 1555, 1562 (11th Cir. 1997). 

33.  Under the shifting burden pattern developed in 

McDonnell Douglas: 

First, [Petitioner] has the burden of 

proving a prima facie case of discrimination 

by a preponderance of the evidence.  Second, 

if [Petitioner] sufficiently establishes a 

prima facie case, the burden shifts to 

[Respondent] to “articulate some legitimate, 

nondiscriminatory reason” for its action.  

Third, if [Respondent] satisfies this 

burden, [Petitioner] has the opportunity to 

prove by a preponderance that the legitimate 

reasons asserted by [Respondent] are in fact 

mere pretext. 

 

U.S. Dep't of Hous. & Urban Dev. v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990)(housing discrimination claim); accord 
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Valenzuela v. GlobeGround N. Am., LLC, 18 So. 3d 17, 22 (Fla. 3d 

DCA 2009) (gender discrimination claim) ("Under the McDonnell 

Douglas framework, a plaintiff must first establish, by a 

preponderance of the evidence, a prima facie case of 

discrimination."). 

34.  Therefore, in order to prevail in her claim against 

Cox, Petitioner must first establish a prima facie case by a 

preponderance of the evidence.  Id.; § 120.57(1)(j), Fla. Stat. 

("Findings of fact shall be based upon a preponderance of the 

evidence, except in penal or licensure proceedings or except as 

otherwise provided by statute and shall be based exclusively on 

the evidence of record and on matters officially recognized."). 

35.  "Demonstrating a prima facie case is not onerous; it 

requires only that the plaintiff establish facts adequate to 

permit an inference of discrimination."  Holifield v. Reno, 115 

F.3d 1555, 1562 (11th Cir. 1997); cf. Gross v. Lyons, 763 So. 2d 

276, 280 n.1 (Fla. 2000) ("A preponderance of the evidence is 

'the greater weight of the evidence,' [citation omitted] or 

evidence that 'more likely than not' tends to prove a certain 

proposition."). 

36.  In order to demonstrate a prima facie case of 

retaliation, Petitioner must show: (1) that she was engaged in 

statutorily protected expression or conduct; (2) that she 

suffered an adverse employment action; and (3) that there is 
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some causal relationship between the two events.  Holifield, 115 

F.3d at 1566. 

37.  There can be no doubt that Petitioner suffered an 

adverse employment action.  She was both suspended by Cox on 

March 13, 2012, and terminated on March 19, 2012.  

38.  However, in the case at hand, Petitioner did not prove 

that she was engaged in any statutorily protected conduct. 

Moreover, Petitioner failed to prove a causal connection between 

her report of Ms. Thompson’s activities and the adverse 

employment action taken against her. 

39.  Having failed to prove the first prong of the three-

part test, Petitioner has not made a prima facie case for 

retaliation.  When a Petitioner fails to present a prima facie 

case the inquiry ends and the case should be dismissed.  Ratliff 

v. State, 666 So. 2d 1008, 1013 n.6 (Fla. 1st DCA 1996). 

40.  Even if Petitioner had established a prima facie case, 

Cox advanced legitimate, non-retaliatory reasons for 

Petitioner's disciplines.  Petitioner was dismissed for taking 

direct transfer calls from representatives in other departments 

in direct violation of Cox policy.  Petitioner does not deny 

receiving and handling direct-transfer calls. 

41.  Once an employer offers a legitimate, non-

discriminatory reason to explain the adverse employment action, 
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a Petitioner must prove that the proffered reason was pretext 

for what actually amounted to discrimination.  Id.   

42.  The only support Petitioner has for Cox’s alleged 

discriminatory motives is Petitioner's unsupported opinion 

which, standing alone, is insufficient.  Cf. Lizardo v. Denny’s, 

Inc., 270 F.3d 94, 104 (2d Cir. 2001) (“Plaintiffs have done 

little more than cite to their mistreatment and ask the court to 

conclude that it must have been [based upon discrimination].  

This is not sufficient.”).  

43.  Petitioner alleges her termination was unfair because 

she was given sales goals and told to sell services.  She 

produced the sales and was then terminated for those sales. 

Further, she argues her termination was unfair because other 

representatives also took direct transfer calls.  However, the 

law is not concerned with whether the employment decision was 

fair or reasonable, but only with whether it was motivated by 

unlawful intent.  “The employer may fire an employee for a good 

reason, a bad reason, a reason based on erroneous facts, or for 

no reason at all, as long as its action is not for a 

discriminatory reason.”  Nix v. WLCY Radio/Rahall 

Communications, 738 F.2d 1181, 1187 (11th Cir. 1984) (citations 

omitted).  

44.  In this proceeding, the Commission is “not in the 

business of adjudging whether employment decisions are prudent 
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or fair.  Instead, [its] sole concern is whether unlawful 

discriminatory animus motivate[d] [the] challenged employment 

decision.”  Damon v. Fleming Supermarkets of Fla., Inc., 196 

F.3d 1354, 1361 (11th Cir. 1999) (citations omitted).  “The 

employer’s stated legitimate reason . . . does not have to be a 

reason that the judge or jurors would act on or approve.”  

Dept. of Corr. v. Chandler, 582 So. 2d 1183, 1187 (Fla. 1st DCA 

1991). 

45. In sum, Petitioner failed to prove her Charge of 

Discrimination and it is otherwise concluded, based upon the 

evidence, that Cox did not violate the Florida Civil Rights Act 

of 1992, and is not liable to Petitioner for discrimination in 

employment based on retaliation. 

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a Final Order dismissing Petitioner’s Discrimination 

Complaint and Petition for Relief consistent with the terms of 

this Recommended Order. 
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DONE AND ENTERED this 13th day of November, 2012, in 

Tallahassee, Leon County, Florida. 

S 
Suzanne Van Wyk 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of November, 2012. 

 

 

ENDNOTE 

 
1/
  Unless otherwise indicated, all references to the Florida 

Statutes are to the 2011 version.  All references to Florida 

Administrative Code or federal statutes and rules are to their 

current, effective versions. 

 

 

COPIES FURNISHED: 

 

Janice B. Campbell 

6270 Confederate Drive 

Pensacola, Florida  32508 

 

William Drummond Deveney, Esquire 

Elarbee, Thompson, Sapp and Wilson, LLP 

800 International Tower 

229 Peachtree Street, Northeast 

Atlanta, Georgia  30303 

 

 

 

 

 

 



 16 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

Cheyanne Costilla, Interim General Counsel 

Florida Commission on Human Relations 
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Tallahassee, Florida  32301 

 

Michelle Wilson, Executive Director 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




