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Case No. 12-2154 

   

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on September 27, 2012, in Viera, Florida, 

before Administrative Law Judge R. Bruce McKibben of the 

Division of Administrative Hearings.  The parties were 

represented as set forth below.   

APPEARANCES 

 

For Petitioner:  Carmen R. Cuevas, pro se 

                 Apartment 608 

                      1560 University Lane 

                      Cocoa, Florida  32922 

 

For Respondent:  Nezar Qablawi, pro se 

                 Qablawi Auto Sales 

                      1206 North Cocoa Boulevard 

                      Cocoa, Florida  32922 

 

STATEMENT OF THE ISSUE 

 

The issue in this case is whether Respondent, Qablawi Auto 

Sales, discriminated against Petitioner, Carmen R. Cuevas, on 
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the basis of her disability (hearing loss) in violation of the 

Florida Civil Rights Act. 

PRELIMINARY STATEMENT 

Petitioner filed an employment complaint with the Florida 

Commission on Human Relations (Commission) dated December 6, 

2011.  Upon review and consideration of the complaint, the 

Commission entered a Notice of Determination: No Cause.  

Petitioner then filed a Petition for Relief, seeking a de novo 

formal administrative hearing to contest the finding of No 

Cause.  The Petition was forwarded to the Division of 

Administrative Hearings on June 18, 2012, and assigned to the 

undersigned Administrative Law Judge.   

Petitioner testified on her own behalf and did not offer 

any exhibits into evidence.  Respondent called two witnesses: 

Qablawi and James Devore.  Respondent’s Exhibits 1 through 3 

were admitted into evidence. 

At the conclusion of the final hearing, the parties advised 

that a copy of the transcript would not be ordered.  By rule, 

the parties were allowed ten days from the date of final hearing 

to file their proposed recommended orders (PROs).  Each party 

timely filed a PRO and each was duly considered in the 

preparation of this Recommended Order.  
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FINDINGS OF FACT 

1.  Petitioner is a woman who wears hearing aids.  She 

provided no explanation for her hearing loss other than the fact 

that she was “hard of hearing.”  No medical documentation was 

introduced by Petitioner to substantiate her claim of hearing 

loss, but it appeared she struggled at times to hear clearly. 

2.  Respondent owns a small used auto sales business 

located in Cocoa, Florida.  The manager of his business is James 

Devore. 

3.  Some time in early October 2011, Petitioner came into 

the auto sales store to make a payment on a car she had 

purchased from the store.  During a conversation with the store 

manager, Petitioner stated that she was looking for a job.  The 

manager suggested that there may be an opening for her at the 

store.  Petitioner filled out an employment application and it 

was submitted to Qablawi for review.  An interview was 

conducted, and Petitioner was hired as a web sales agent.   

4.  Qablawi said that he agreed to hire Petitioner because 

he liked her personality and she seemed able to do the required 

work.  Petitioner told Qablawi about her hearing issues, but he 

advised her that the phones were state of the art, that there 

would be other people in the same office, and that he believed 

she would not have any problems.  Petitioner said she had worked 
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in a marketing job for nine years and had no problems using the 

telephone in that position. 

5.  When Petitioner started work, she was trained by an 

employee named Jessica who was being promoted to another job.  

The training was conducted at Jessica’s desk within the office. 

6.  The office was a small open room with five or six desks 

situated around the room.  There was another web sales agent at 

one of the desks; the others belonged to the manager and outside 

car salesmen.  Each desk had a computer and a telephone with 

each of those items “coded” to a specific employee. 

7.  After her training was complete, Petitioner continued 

to work at Jessica’s desk for the remainder of the first week.  

When she came in the second week, she was assigned a new desk.  

The parties disagree as to where in the office the new desk was 

located:  Petitioner said the desk was located right next to the 

door which was used for ingress and egress by employees and 

customers.  The manager said her desk was right next to the desk 

where she had been trained.  Upon review of all the evidence, 

the manager’s testimony (confirmed by Qablawi) is more credible.  

The two web sales agent desks were in one section of the office, 

the outside car salesmen desks were in another.  Thus, it is 

most likely that Petitioner’s assigned desk was close to 

Jessica’s desk. 
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8.  On Saturday, October 15, 2011, Petitioner started her 

business day working at Jessica’s desk.  When she returned to 

work after lunch that day, she found that she had been moved 

over to the next desk.  She finished her work day, but felt like 

the new work space was not as preferable as Jessica’s desk.  The 

two desks were basically side by side in an L-shape. 

9.  On Monday, October 17, 2011, when Petitioner reported 

to work she placed her handbag, lunch, and other personal items 

on the desk just inside the front door.  She then went to the 

manager and asked if she could be moved to Jessica’s old desk.  

Jessica had by that time moved on to her new position.  The 

manager explained that her assigned work space was “coded” for 

her and that she needed to work in that space.   

10.  Petitioner objected to the new work space on the basis 

that it was near a door and that she would be bothered by all 

the coming and going of employees and customers.  (However, 

during her sworn testimony, Petitioner said that there was not 

much traffic in the office and she often worked in the room 

alone or with one other person.)  The manager denied her request 

and said that Petitioner had to work where she was assigned. 

11.  In response, Petitioner told the manager that if she 

could not work at the desk she wanted, she would leave.  The 

manager called Qablawi and told him what had transpired.  

Qablawi said that if that was Petitioner’s decision, he could 
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not do anything about it.  When advised as to what Qablawi said, 

Petitioner asked for a ride back to her car and left the office. 

12.  Petitioner did not call Qablawi or the manager after 

leaving the store.  She did not inquire of Qablawi whether any 

accommodations could be made.  Petitioner did not submit a 

letter of resignation, nor did she make any complaint about 

discrimination of any kind. 

13.  Approximately one month later, Petitioner woke up to 

find that her car was missing.  She called Qablawi to ask 

whether he had repossessed it because she was behind on 

payments.  She understood that her car would be repossessed and 

did not object to that happening.  Her call to Qablawi was 

simply to make sure he had the car and that it had not been 

stolen.  Qablawi had been trying to help Petitioner by allowing 

late and short payments, but she still could not keep up.  

14.  A short time later, Qablawi found out that Petitioner 

had filed a complaint against him for discrimination.  An 

appeals referee from the Agency for Workforce Innovation 

conducted a hearing to discuss Petitioner’s complaint.  During 

that hearing, Qablawi offered Petitioner her job back, but she 

did not accept his offer.  No such offer was made at the final 

hearing in this matter. 
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CONCLUSIONS OF LAW 

15.  The Division of Administrative Hearings has 

jurisdiction over this matter pursuant to sections 120.57 and 

120.569, Florida Statutes.
1/
 

16.  Petitioner claims discrimination under the Florida 

Civil Rights Act, sections 760.01 through 760.11, Florida 

Statutes.  Section 760.10(1) states that it is unlawful for an 

employer to discharge or otherwise discriminate against an 

employee on the basis of his or her handicap or other 

disability. 

17.  Petitioner has the burden of proving by a 

preponderance of the evidence that Qablawi committed an unlawful 

employment practice.  Fla. Dep't of Transp. v J.W.C. Co., Inc., 

396 So. 2d 778 (Fla. 1st DCA 1981).  Petitioner is claiming 

intentional discrimination by Qablawi, an unlawful employment 

practice. 

18.  Discriminatory intent can be established through 

direct or circumstantial evidence.  Schoenfeld v. Babbitt, 168 

F.3d 1257, 1266 (11th Cir. 1999).  Direct evidence of 

discrimination is evidence that, if believed, establishes the 

existence of discriminatory intent behind an employment decision 

without inference or presumption.  Maynard v. Bd. of Regents, 

342 F.3d 1281, 1289 (11th Cir. 2003). 
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19.  "Direct evidence" is composed of 'only the most 

blatant remarks, whose intent could be nothing other than to 

discriminate' on the basis of some impermissible factor."  

Schoenfeld v. Babbitt, supra.  There is no direct evidence of 

discrimination in this case. 

20.  In order for Petitioner in this action to establish a 

prima facie case of discrimination, she must show that: (1) She 

is a member of a protected class; (2) She was qualified for her 

position; (3) She was subjected to an adverse employment action; 

and (4) Her employer treated similarly situated employees, 

outside of her protected class, more favorably than she was 

treated.  See McDonnell, supra; Burke-Fowler v. Orange Cnty., 

447 F.3d 1319, 1323 (11th Cir. 2004); Maynard v. Bd. of Regents 

of the Div. of Univs. of the Fla. Dep't of Educ., supra; Dep't 

of Child. & Fams. v. Garcia, 911 So. 2d 171 (Fla. 3d DCA 2005). 

21.  There is insufficient evidence in this case to 

establish even a prima facie case of discrimination.  The 

parties had a workplace disagreement that could have been easily 

resolved, but was not.  That, in and of itself, does not 

constitute discrimination under the law.  
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RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that a final order be entered by the 

Florida Commission on Human Relations denying Petitioner, Carmen 

R. Cuevas's Petition for Relief in full. 

DONE AND ENTERED this 4th day of October, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 4th day of October, 2012. 

 

 

ENDNOTE 

 
1/
  Unless specifically stated otherwise herein, all references 

to the Florida Statutes will be to the 2012 version. 

 

 

COPIES FURNISHED: 

 

Denise Crawford, Agency Clerk 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 
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Carmen R. Cuevas 

Apartment 608 

1560 University Lane 

Cocoa, Florida  32922 

 

Tony Qablawi 

Qablawi Auto Sales 

1206 North Cocoa Boulevard 

Cocoa, Florida  32922 

 

Lawrence J. Kranert, General Counsel 

Florida Commission on Human Relations 

Suite 100 

2009 Apalachee Parkway 

Tallahassee, Florida  32301 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




