
 

 

STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

ARLENE LEWIS,   ) 

    ) 

 Petitioner,  ) 

    ) 

vs.    )   Case No. 11-5475 

    ) 

ARLEN HOUSE EAST CONDOMINIUM  ) 

ASSOCIATION,                    ) 

    ) 

 Respondent.  ) 

________________________________) 

 

 

RECOMMENDED ORDER 

 

Pursuant to notice, a hearing was conducted in this case 

pursuant to sections 120.569 and 120.57(1), Florida Statutes, 

before Edward T. Bauer, an administrative law judge of the 

Division of Administrative Hearings ("DOAH"), on June 4, 2012, 

by video teleconference at sites in Miami and Tallahassee, 

Florida. 

APPEARANCES 

For Petitioner:  Arlene Lewis, pro se 

  100 Bayview Drive, Apartment 1902 

  Sunny Isles Beach, Florida  33160 

 

For Respondent:  Joshua D. Frachtman, Esquire 

     Justin C. Sorel, Esquire  

  Cole, Scott & Kissane, P.A. 

  1645 Palm Beach Lakes Boulevard 

  Second Floor 

  West Palm Beach, Florida  33401  
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STATEMENT OF THE ISSUES 

Whether Respondent committed the unlawful housing practices 

alleged in the Housing Discrimination Complaint filed with the 

Florida Commission on Human Relations ("FCHR") and, if so, what 

relief should Petitioner be granted. 

PRELIMINARY STATEMENT 

 On August 29, 2011, Petitioner filed a Housing 

Discrimination Complaint ("Complaint") with FCHR, wherein she 

alleged that Arlen House East Condominium Association 

("Respondent" or "AHE") discriminated against her by refusing to 

make a reasonable accommodation and/or committing various acts 

of intentional discrimination. 

 Following the completion of its investigation of 

Petitioner's Complaint, FCHR issued a "Notice of Determination 

of No Cause" on September 21, 2011.  Petitioner elected to 

pursue administrative remedies, and, on October 24, 2011, filed 

a Petition for Relief with FCHR.  Subsequently, on October 25, 

2011, FCHR referred the matter to DOAH for further proceedings. 

 On November 8, 2011, Respondent moved to dismiss the 

proceeding on the grounds that the Petition for Relief had not 

been filed timely with FCHR.  Petitioner did not file a pleading 

in opposition to the motion, which prompted the undersigned, on 

November 18, 2011, to issue an Order to Show Cause that directed 

Petitioner to explain in writing, on or before November 28, 
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2011, why the Petition should not be dismissed as untimely.  

Having received no response to the Order to Show Cause by the 

deadline, the undersigned entered a Recommended Order of 

Dismissal on November 29, 2011.  Subsequently, on February 21, 

2012, FCHR issued an "Order Remanding Petition for Relief from a 

Discriminatory Housing Practice," which concluded that the 

Petition was not untimely and that further proceedings should be 

held.       

 Pursuant to FCHR's remand order, the undersigned re-opened 

the case file and scheduled a formal hearing for June 4, 2012. 

During the final hearing, Petitioner testified on her own behalf 

and introduced one exhibit into evidence, identified as 

Petitioner's Composite Exhibit 1.  Respondent introduced three 

exhibits, numbered 2, 4, and 6, and presented the testimony of 

Yda O'Kurliand-Pack, Glenn Gray, and Enithe Dujour. 

Although a court reporter was present during the final 

hearing, no transcript of the proceedings was ordered.  On   

June 11, 2012, Petitioner filed a post-hearing submittal, which 

the undersigned has considered in the preparation of this 

Recommended Order.  Respondent's Proposed Recommended Order, 

filed the following day, has likewise been reviewed.
1/
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FINDINGS OF FACT 

 1.  At all times material to this proceeding, Petitioner 

owned, and resided in, a condominium unit in Arlen House East 

Condominiums, a complex located in Sunny Isles Beach, Florida. 

 2.  Although the Rules and Regulations of AHE forbid "pets 

of any description," unit owners are permitted to reside with 

service animals with the approval of the AHE's board of 

directors.  In accordance with this policy, Petitioner has 

occupied her unit with a certified service dog, "Starlit," since 

2010 or earlier. 

 3.  Petitioner contends, and there is no suggestion to the 

contrary, that she suffers from an arthritic condition that 

places some limitation on her ability to walk.  However, there 

is no evidence that Petitioner's arthritis severely or 

substantially affects her ability to walk (Petitioner admits 

that she takes three walks each day to a location at least five 

minutes from her home) or any other major life activity. 

 4.  Suffice it to say, Petitioner is none too fond of the 

condominium board——and, in particular, of Ms. Yda O'Kurliand-

Pack, who served as board president from 2009 until early 2012.  

Indeed, Petitioner alleges in the instant Complaint that      

Ms. O'Kurliand-Pack:  locked her out of the entrance to the 

condominium lobby (through the deactivation of her electronic 

key card) on at least four occasions; instructed her to use the 
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service elevator, as opposed to the "regular" elevator, when 

accompanied by her service dog; directed a security guard to 

escort her away from the pool area; and refused to accommodate 

her service dog.
2/
   

 5.  Petitioner's final hearing testimony supports a finding 

that she was unable to enter the lobby on three or four 

occasions.  However, Ms. O'Kurliand-Pack credibly explained——and 

the undersigned finds——that the incidents were not the product 

of any intentional act, but rather, the result of technical 

glitches.    

 6.  With respect to the other allegations of disparate 

treatment, Ms. O'Kurliand-Pack testified credibly that she 

neither requested that Petitioner use the service elevator——

Petitioner admits that she has always used the "regular" 

elevator without any adverse consequences——nor did she cause 

Petitioner to be escorted away from the pool area at any time. 

 7.  Finally, Petitioner has not demonstrated any failure by 

AHE to accommodate her service dog.  On the contrary, the 

evidence shows that AHE, without objection, has permitted 

Petitioner's service animal to reside in her unit.  Further, 

Petitioner conceded during cross-examination that she has never 

requested any form of reasonable accommodation.      
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CONCLUSIONS OF LAW 

A.  Jurisdiction  

8.  DOAH has personal and subject matter jurisdiction in 

this proceeding pursuant to sections 120.569, and 120.57(1), 

Florida Statutes. 

B.  Fair Housing Act 

9.  Florida's Fair Housing Act ("the Act"), codified in 

sections 760.20 through 760.37, Florida Statutes, is patterned 

after the federal Fair Housing Act; as such, federal case law is 

applicable to cases arising under the Florida Act.  McIntyre v. 

Daytona Beach Riverhouse, Inc., Case No. 10-9933, 2011 Fla. Div. 

Adm. Hear. LEXIS 44 (Fla. DOAH Mar. 25, 2011)("Since section 

760.23(2) and the Act are patterned after a federal law on the 

same subject, they should be accorded the same construction as 

in federal courts to the extent the construction is harmonious 

with the spirit of the Florida legislation")(internal quotation 

marks omitted).   

10.  Among other things, the Act prohibits "discriminatory 

housing practices" and gives FCHR the authority——if it finds 

following an administrative hearing conducted pursuant to 

sections 120.569 and 120.57, that such an unlawful housing 

practice has occurred——to issue an order that prohibits the 

practice and provides affirmative relief.  § 760.35(3)(b), Fla. 

Stat.  
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11.  To obtain such relief, a person who claims to have 

been the victim of a "discriminatory housing practice" must, 

within one year of the alleged violation, file a complaint with 

FCHR that contains the "facts upon which the allegations of a 

discriminatory housing practice are based."  § 760.34(1) & (2), 

Fla. Stat.  To prevent circumvention of FCHR's investigatory and 

conciliatory role, only those claims that are fairly encompassed 

within a timely-filed complaint can be the subject of an 

administrative hearing and any subsequent FCHR award of relief 

to the complainant.  See Batcher v. City of High Springs, FCHR 

Case No. 2011-358 (Fla. FCHR Dec. 7, 2011)("[F]ailure to include 

a particular charge in one's complaint filed with the Florida 

Commission on Human Relations preclude[s] the inclusion of the 

charge in one's petition for relief"); cf. Chambers v. Am. Trans 

Air, Inc., 17 F.3d 998, 1003 (7th Cir. 1994). 

12.  As discussed previously, Petitioner alleges in her 

Complaint that she is handicapped and that Respondent has 

violated the Act by refusing to provide a reasonable 

accommodation——i.e., by not accepting her service dog——and/or by 

committing discrete acts of intentional discrimination, to wit:  

locking her out of the condominium lobby; escorting her away 

from the pool area while she was socializing with a friend; and 

instructing her to use the building's service elevator when she 

is accompanied by her dog. 
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13.  The foregoing allegations implicate sections 760.22 

and 760.23, which provide, in relevant part: 

760.22   Definitions 

 

* * * 

 

(7)  "Handicap" means: 

 

(a)  A person has a physical or mental 

impairment which substantially limits one or 

more major life activities, or he or she has 

a record of having, or is regarded as 

having, such physical or mental impairment; 

or 

 

(b)  A person has a developmental disability 

as defined in s. 393.063 

 

* * * 

 

760.23   Discrimination in the sale or 

rental of housing and other prohibited 

practices. 

 

* * * 

 

(2)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection therewith, because 

of race, color, national origin, sex, 

handicap, familial status, or religion. 

 

* * * 

 

(8)  It is unlawful to discriminate against 

any person in the terms, conditions, or 

privileges of sale or rental of a dwelling, 

or in the provision of services or 

facilities in connection with such dwelling, 

because of a handicap of: 

 

(a)  That buyer or renter; 
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* * * 

 

(9)  For purposes of subsection[]. . . (8), 

discrimination includes . . . .  

 

(b)  A refusal to make reasonable 

accommodations in rules, policies, 

practices, or services, when such 

accommodations may be necessary to afford 

such person equal opportunity to use and 

enjoy a dwelling. 

 

 14.  To prevail in this matter, it is necessary for 

Petitioner to prove, first, that she is "handicapped."  As there 

is no suggestion whatsoever that Petitioner is developmentally 

disabled, she must demonstrate the existence of a handicap 

within the meaning of section 760.22(7)(a)——i.e., a physical or 

mental impairment that substantially limits one or more major 

life activities; a record of having such an impairment; or that 

Respondent regarded her as having such an impairment. 

 15.  Although the evidence is uncontroverted that 

Petitioner suffers from arthritis, a physical condition that 

constitutes an impairment under the Act, see Moore v. J.B. Hunt 

Transport, Inc., 221 F.3d 944, 951 (7th Cir. 2000), Petitioner 

has failed to demonstrate that her condition substantially 

limits her ability to walk——the only major life activity 

identified during her testimony.  Indeed, there is no evidence 

that Petitioner has difficulty with balance, utilizes an 

assistive device (e.g., a walker or cane), moves at a slower 

pace than most individuals, requires frequent breaks, or is in 
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any manner severely restricted in her ability to walk.  At best, 

Petitioner has merely demonstrated a minor or moderate 

limitation, which is insufficient to satisfy her burden of 

proof.  See Fredricksen v. United Parcel Serv., 581 F.3d 516, 

522 (7th Cir. 2009)(holding plaintiff's testimony that his 

leukemia-related fatigue impaired his ability to walk for "the 

same period of time or in the same way" as a "normal individual" 

was insufficient to demonstrate a substantial limitation in 

walking); Lawler v. QuikTrip Corp., 172 Fed. Appx. 873, 875-77 

(10th Cir. 2006)(holding that plaintiff failed to adduce 

sufficient evidence that she was substantially limited in the 

major life activity of walking, notwithstanding physician's note 

indicating that she was partially disabled due to arthritis, 

where it was undisputed that she did not use a cane and was able 

to take care of all her daily needs); Wood v. Crown Redi-Mix, 

Inc., 339 F.3d 682, 685 (8th Cir. 2003)(holding that a plaintiff 

who could only walk approximately one-quarter mile before 

stopping and resting, and whose knee sometimes collapsed, had 

only moderate, and not substantial, limitations on his ability 

to walk); see also Curtis v. Humana Military Healthcare Servs., 

Inc., 448 Fed. Appx. 578, 580-81 (6th Cir. 2011); Satterly v. 

Borden Chem., Inc., 24 Fed. Appx. 471, 472 (6th Cir. 2001).    

 16.  In light of the foregoing, only two possibilities 

remain for Petitioner to demonstrate a handicap:  a record of a 
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substantially limiting impairment; or proof that Respondent 

regarded her as being so impaired.  As to the first alternative, 

Petitioner adduced no testimony or documentary evidence 

concerning a record of a substantially limiting impairment, and, 

in any event, the record-of-impairment theory is foreclosed by 

the undersigned's conclusions concerning the extent of 

Petitioner's condition.  See Sinkler v. Midwest Prop. Mgmt. Ltd. 

P'ship, 209 F.3d 678, 683 (7th Cir. 2000)(stating that if a 

plaintiff's condition does not actually impair a major life 

activity, "it cannot provide the basis for a claim based on 

having a record of impairment").  Finally, the record is devoid 

of any credible evidence that Respondent regarded Petitioner as 

having an impairment that substantially limits a major life 

activity.  See Skorup v. Modern Door Corp., 153 F.3d 512, 515 

(7th Cir. 1998)("It is not enough for [plaintiff] to show that 

[defendant] was aware of her impairment; instead [plaintiff] 

must show that [defendant] knew of the impairment and believed 

that she was substantially limited because of it"); see also 

Kotwica v. Rose Packing Co., Inc., 637 F.3d 744, 749 (7th Cir. 

2011).  

 17.  For these reasons, Petitioner has failed to 

demonstrate that she is handicapped within the meaning of 

section 760.22(7); as such, her claims under the Act 

automatically fail.  See, e.g., Daniels v. Kiser, Case No. 10-
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10425, 2011 Fla. Div. Adm. Hear. LEXIS 76, *12 (Fla. DOAH Apr. 

13, 2011).  Nevertheless, in an abundance of caution, the 

undersigned will address the merits of Petitioner's claims of 

disparate treatment and failure to accommodate, both of which 

are discussed separately below. 

C.  Disparate Treatment 

 18.  Assuming arguendo that Plaintiff is handicapped, her 

allegations of disparate treatment require evidence of 

intentional discrimination.  HDC, LLC v. City of Ann Arbor, 675 

F.3d 608, 612 (6th Cir. 2012).  To prove intentional 

discrimination, Petitioner must show that animus against her 

handicap was a significant factor behind the actions at issue.  

Reg'l Econ. Cmty. Action Program, Inc., v. City of Middleton, 

294 F.3d 35, 49 (2d Cir. 2002)("To establish a prima facie case 

under the FHA . . . the plaintiff must present evidence that 

animus against the protected group was a significant factor in 

the position taken")(internal quotations omitted); Bonasera v. 

City of Norcross, 342 Fed. Appx. 581, 584 (11th Cir. 2009).  

Petitioner has wholly failed in this regard:  the lock-outs were 

the result of technological malfunctions, and not, as she 

alleges, the product of an intentional act; Petitioner has 

always used the regular elevator——without any adverse 

consequences——and was never directed to use the service 

elevator; and, as found previously, there is no credible 
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evidence that the swimming pool incident ever occurred.  For 

these reasons, Petitioner has failed to demonstrate a disparate 

treatment claim under the Act. 

D.  Failure to Accommodate 

 19.  Petitioner also alleges in her Complaint that 

Respondent has refused to "approve" (i.e., reasonably 

accommodate) her service animal.  To establish a prima facie 

claim of refusal to reasonably accommodate under the Act, 

Petitioner must show that:  (1) she suffers from a handicap; (2) 

Respondent knew of her handicap or should reasonably be expected 

to know of it; (3) accommodation of the handicap may be 

necessary to afford Petitioner an equal opportunity to use and 

enjoy her dwelling; and (4) Respondent refused to make such 

accommodation.  United States v. Cal. Mobile Home Park Mgmt. 

Co., 107 F.3d 1374, 1380 (9th Cir. 1997); Jacobs v. Concord 

Vill. Condo. X Ass'n, 2004 U.S. Dist. LEXIS 4876 (S.D. Fla. Feb. 

17, 2004). 

 20.  Assuming arguendo that Petitioner is handicapped and 

that Respondent knew or should have known of her condition, 

Petitioner admitted during her final hearing testimony that she 

never made any reasonable accommodation request of the 

Respondent——a concession that, for obvious reasons, is fatal to 

her claim.  Schwarz v. City of Treasure Island, 544 F.3d 1201, 

1219 (11th Cir. 2008)("Simply put, a plaintiff must actually 
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request an accommodation and be refused in order to bring a 

reasonable accommodation claim under the FHA"); United States v. 

Vill. of Palatine, 37 F.3d 1230, 1233 (7th Cir. 1994)(holding 

that a reasonable accommodation claim is not ripe until the 

plaintiff requests an accommodation and is denied); Taylor v. 

Harbour Pointe Homeowners Ass'n, 2011 U.S. Dist. LEXIS 16148, 

*17-18 (W.D.N.Y. Feb. 17, 2011)(rejecting reasonable 

accommodation claim under FHA where plaintiff conceded that she 

never requested an accommodation; "in the absence of an actual 

request for a reasonable accommodation there can be no denial, 

and in the absence of a denial there is no discrimination") 

(internal quotations omitted).  Further, there is no evidence 

that Petitioner is being denied the equal opportunity to use and 

enjoy her dwelling; on the contrary, Petitioner admits that 

Respondent has known of her service dog, permits her to keep the 

animal, and has never requested that she remove the dog from her 

unit. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations enter a final order adopting the Findings of Fact and 

Conclusions of Law contained in this Recommended Order.  

Further, it is RECOMMENDED that the final order dismiss the 

Petition for Relief.  
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DONE AND ENTERED this 13th day of June, 2012, in 

Tallahassee, Leon County, Florida. 

 

S 
___________________________________ 

Edward T. Bauer 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675  

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 13th day of June, 2012. 

 

 

ENDNOTES 

 
1/
  Unless noted otherwise, all statutory references are to the 

version of the Florida Statutes in effect at the time of the 

alleged acts of discrimination.   

 
2/
  Petitioner also contends that Ms. O'Kurliand-Pak uses 

security cameras to monitor her movements in and out of the 

building.  The credible evidence, however, failed to sustain 

this allegation; in any event, it is undisputed that all 

condominium residents can access the security cameras by tuning 

to a particular channel on their televisions.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 

 




