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Case No. 11-6195 

   

RECOMMENDED ORDER 

 

Administrative Law Judge, John D. C. Newton, II, of the 

Division of Administrative Hearings, heard this case, as 

noticed, on February 24, 2012, by video teleconference at sites 

in Daytona Beach and Tallahassee, Florida. 

APPEARANCES 

For Petitioner:  Glen Collins, pro se 

                 232 Alta Vista Street 

                      DeBary, Florida  32713 

 

For Respondent:  Erin G. Jackson, Esq. 

                 Thompson, Sizemore, Gonzalez 

                        and Hearing, P.A. 

                      Post Office Box 639 

                      201 North Franklin Street, Suite 1600 

                      Tampa, Florida  33602 

 

STATEMENT OF THE ISSUES 

A.  Did Respondent, Volusia County Schools (School Board), 

decline to renew the contract of Petitioner, Glen Collins  

(Mr. Collins), because of his age? 
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B.  Did the School Board unlawfully retaliate against Mr. 

Collins for protected activity? 

PRELIMINARY STATEMENT 

On May 27, 2010, the School Board notified Mr. Collins that 

it was not going to renew his employment contract at the end of 

June.  Mr. Collins filed a charge of discrimination with the 

Florida Commission on Human Relations (Commission) claiming that 

the School Board ended his employment to favor a younger 

employee because of his age.  He also maintained that the School 

Board terminated his employment in retaliation for him drawing 

attention to design, installation, and maintenance problems in a 

school's chiller, and to the misapplication of a sealer product.  

On October 18, 2011, the Commission rendered a Determination of 

No Cause.   

On November 18, 2011, Mr. Collins filed a Petition for 

Relief with the Commission.  The Commission referred the matter 

to the Division of Administrative Hearings (Division) on 

December 7, 2011, for conduct of a formal hearing.  On  

December 22, 2011, the Division noticed the matter for hearing 

to be held February 24, 2012.  The hearing was conducted as 

scheduled. 

Mr. Collins entered Petitioner's Exhibits 1, 2, and 3 into 

evidence and testified.  Petitioner's exhibits are the Petition 

for Relief (and attachments), the No Cause Determination, and 
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the Charge of Discrimination filed at the Division with the 

Transmittal of Petition on December 7, 2011.  The School Board 

entered Respondent's Exhibits 1, 2, 3, 6, 7, 9, and 13 into 

evidence.  The School Board also offered the testimony of 

Russell Tysinger.  The transcript of the hearing was filed  

March 7, 2012.  The parties timely filed proposed recommended 

orders.  They have been considered in preparation of this 

Recommended Order. 

FINDINGS OF FACTS 

1.  The School Board is an employer as defined by section 

760.02(7), Florida Statutes (2010),
1/
 the Florida Civil Rights 

Act. 

2.  The School Board had policies and procedures in place 

during Collins' employment that prohibited the discrimination or 

harassment of any employee "on the basis of [that employee's] 

race, color, religion, national origin, sex, disability, marital 

status, political beliefs, sexual orientation, or age."  

3.  The School Board provided these policies and procedures 

to all employees in the new employee briefing.  The School Board 

also provided employees periodic training on the policies.  

Additionally, the policies and procedures were available to 

employees on the School Board's website and in employee 

handbooks.  The School Board also operated a human resources 
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department to help enforce the policies and answer employee 

questions or concerns about the policies.   

4.  The School Board's anti-discrimination policy 

encouraged any employee who believed he or she had been subject 

to harassment on the basis of age to notify the equity officer, 

through use of a report form or orally, within 60 days of the 

alleged harassment.  The School Board policies commit to 

promptly investigate any complaint(s) of harassment, whether 

formal or informal, verbal or written, and take appropriate 

action to prevent further harassment, including disciplining the 

employee violating its policy.  

5.  The School Board also prohibited retaliation against 

any employee for reporting allegations of harassment or 

participating in an investigation, proceeding or hearing related 

to the alleged harassment.  The School Board would take the 

appropriate disciplinary or other action against any employee 

found to be in violation of the policy.  

6.  Mr. Collins worked for the School Board from August 28, 

2006, until June 30, 2010.  He began employment in the 

maintenance unit for the school system.  The maintenance unit 

employees were responsible for repair and other maintenance of 

the School Board facilities throughout Volusia County.  Russell 

Tysinger (Mr. Tysinger) hired Mr. Collins.  In 2006, the School 

Board operated separate construction and maintenance 
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departments.  The maintenance department consisted of employees 

at two district offices, one in Daytona Beach and one in 

Deltona.  Mr. Collins began work at the Daytona office.   

7.  Mr. Collins was a skilled, diligent, and committed 

employee.  Over the years he worked in several positions 

including Electrical Maintenance Supervisor for the East Side 

(of the County), Facility Mechanical Technician (FMT) 

Supervisor, and Trade Supervisor (Electric).  In addition to 

performing all the duties of his various positions during his 

years of employment, Mr. Collins volunteered for additional 

duties and actively sought to identify and solve problems at the 

schools for which he was responsible.  For instance, when a 

plumbing supervisor retired, Mr. Collins volunteered to assume 

the duties of that position.  This permitted the School Board to 

save money by eliminating the position. 

8.  The School Board recognized Mr. Collins' skills and 

dedication.  It gave him additional duties and pay increases.  

The School Board does not claim that Mr. Collins' termination 

was for discipline or unsatisfactory work. 

9.  In 2008, and in every year since, the School Board's 

revenue has declined.  This has caused a decrease each year in 

the budget of the maintenance and construction department and 
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other departments.  When the School Board hired Mr. Collins, he 

knew that it faced financial difficulties and was likely to 

downsize. 

10.  Mr. Tysinger, the maintenance unit's head, had to 

reduce costs, increase efficiency, and economize in both the 

materials and labor components of his budget.  In 2008, he 

eliminated several vacant positions and did not fill positions 

created by retirements.  

11.  In 2009, when the head of the construction unit 

resigned, the School Board consolidated the maintenance and 

construction units to save money.  Mr. Tysinger became the head 

of the consolidated unit.  The School Board eliminated the 

position filled by the former head of construction. 

12.  In 2009, Mr. Tysinger faced a greater need to reduce 

costs, including labor costs.  This year there were not enough 

retirements and vacancies to achieve the needed personnel cost 

savings simply by eliminating vacant positions.  Mr. Tysinger 

laid off 12 employees from the newly consolidated unit, 

including five in supervisory positions.  He reduced capital and 

material expenditures also.  And he reinvigorated an energy 

conservation program to reduce utility costs.  

13.  During the 2009-2010 time period, Mr. Tysinger also 

changed the maintenance shop locations from two (one on the east 

side of the county and one on the west side) to five distributed 
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around the county.  He did this to reduce the costs of the 

various tradesmen driving to the schools where they performed 

their tasks and to improve efficiency by having less driving 

time and more working time.  These changes saved the financial 

equivalent of 33-full time equivalent positions and doubled the 

department's productivity. 

14.  In July of 2009, Mr. Collins became an FMT supervisor, 

responsible for overseeing and assisting 11 FMTs.  These duties 

were in addition to his duties as an electrical maintenance 

supervisor.  

15.  On December 3, 2009, Mr. Collins executed an annual 

contract with the School Board for the 2009-2010 school year.  

The contract specifically provided that "[a]n Employee may be 

dismissed where the School Board through financial necessity for 

good cause shown deems it necessary to decrease the number of 

employees of the particular kind of service in which the 

affected Employee was engaged."  The contract expired on  

June 30, 2010. 

16.  In 2010, the School Board required Mr. Tysinger to cut 

approximately 1.8 million dollars from his personnel budget and 

four to five percent from his materials and supplies budgets.  

These further budget reductions required Mr. Tysinger to lay off 

38 employees in the construction and maintenance division and 

take other cost-cutting measures. 
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17.  Mr. Tysinger conducted a rational analysis of 

employees and their skill sets to determine which employees he 

would have to let go in 2010.  First, Mr. Tysinger identified 

all of the skill sets that he needed to have in the maintenance 

and construction unit.  This included plumbing, electrical, and 

heating and cooling.  He also determined how many employees with 

each skill set he needed.  Then he identified the employees with 

the needed skills.   

18.  After that, Mr. Tysinger reviewed the seniority of 

each employee in each group determined by the skill set 

groupings.  He then determined who would be laid off by 

seniority, while ensuring that he maintained the skill sets 

needed and the number of employees he required with those 

skills.  Using seniority as a factor helped ensure that the 

School Board retained the employees with the most experience 

with the School Board facilities and systems. 

19.  Mr. Collins was one of the individuals let go.   

Mr. Tysinger advised Mr. Collins on May 27, 2010, that the 

School Board would not renew his contract in June when it 

expired.  Mr. Collins was 52-years-old.   

20.  The School Board's Maintenance and Construction unit 

retained employees older than Mr. Collins.  For example, the 

School Board retained Mr. Ken Blom and Mr. Rick Jones, both of 

whom were older than Mr. Collins. 
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21.  During the period between May 27, 2010, and the end of 

the contract period, Mr. Collins' supervisor asked him to train 

Antonio Gutierrez in the job duties that Mr. Collins performed 

and inform Mr. Guiterrez about projects and activities underway.   

22.  Mr. Gutierrez is younger than Mr. Collins.  His age 

does not appear in the record.  Mr. Tysinger retained  

Mr. Gutierrez because of his expertise with air conditioning 

units, because air conditioning was one of the largest problem 

areas, and because of his seniority. 

23.  During the time period when he reduced the number of 

staff, Mr. Tysinger also reassigned employees to different 

locations and units to provide the needed distribution of skill 

sets at each location and in each unit.  This process took 

several months.  In this process, as an interim measure,  

Mr. Tysinger assigned Mr. Gutierrez to perform many of  

Mr. Collins' functions. 

24.  Mr. Gutierrez did not replace Mr. Collins or 

permanently assume his duties.  Mr. Tysinger reassigned the 

majority of Mr. Collins' duties to Mr. Blom.  This included his 

electrical duties and supervision of some of Mr. Collins' former 

FMTs.  He assigned Mr. Collins' plumbing responsibilities and 

some of his FMTs to Mr. Ford.  And he assigned some of  
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Mr. Collins' electrical responsibilities to Mr. McKinnon.   

The ages of Mr. Ford and Mr. McKinnon do not appear in the 

record. 

25.  Mr. Collins' claim of age discrimination rests solely 

on his belief that Mr. Gutierrez assumed his job 

responsibilities.   

26.  During his employment with the School Board,  

Mr. Collins identified maintenance problems at different 

schools, including Pine Ridge High School, over the years and 

reported them.  Mr. Collins also discovered sealant was being 

improperly applied and raised concerns about this.   

27.  Mr. Collins thinks that his identification of the 

problems embarrassed the supervisors responsible for the schools 

and that his termination was retaliation for identifying the 

problems.  There is no persuasive evidence to support Mr. 

Collins' belief.   

28.  There is no evidence that Mr. Collins opposed any 

practice that is unlawful under the Florida Civil Rights Act of 

1992 (chapter 760, Florida Statutes), or that he made a charge, 

testified, assisted, or participated in any manner in an 

investigation, proceeding, or hearing under the Civil Rights 

Act. 

29.  Budget reductions required the School Board to reduce 

the number of employees in the construction and maintenance unit 
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where Mr. Collins worked.  Mr. Tysinger and the School Board did 

not consider Mr. Collins' age in deciding to end his employment.  

They also did not act because of any dissatisfaction with his 

good work identifying problems with the maintenance of the 

schools. 

CONCLUSIONS OF LAW 

30.  Sections 120.569 and 120.57(1), Florida Statutes 

(2011), grant the Division jurisdiction over the subject matter 

of this proceeding and of the parties. 

31.  Mr. Collins advances two claims.  First, he maintains 

that the School Board discriminated against him in favor of a 

younger employee on account of his age.  Second, Mr. Collins 

claims that the School Board retaliated against him for drawing 

attention to deficiencies in the cooling system at Pine Ridge 

High School and improper application sealant during a repair 

project.  Mr. Collins must prove his claims by a preponderance 

of the evidence.  Dep’t. of Banking & Fin. v. Osborne Stern & 

Co., Inc., 670 So. 2d 932 (Fla. 1996). 

32.  Sections 760.10(1)(a) and (b), Florida Statutes, make 

it unlawful for an employer to take adverse action against an 

individual because of the individual's age.  Sunbeam Television 

Corp. v. Mitzel, 37 Fla. L. Weekly D183 (Fla. 3d DCA Jan. 18, 

2012); Miami-Dade Cnty v. Eghbal, 54 So. 3d 525 (Fla. 3d DCA 

2011), reh. denied No. 3D10-1596 (Fla. 3d DCA February 22, 
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2011), rev. denied, 71 So. 3d 117 (Fla. 2011); Bratcher v. City 

of High Springs, Case No. 11-2999 (Fla. DOAH Sept. 28, 2011), 

rejected in part, Case No. 2011-358, Final Order No. 11-91 (Fla. 

FCHR Dec. 7, 2011). 

33.  Section 760.10(7) makes it unlawful for an employer to 

discriminate against any person "because that person has opposed 

any practice which is an unlawful employment practice under this 

section, or because that person has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this section." 

34.  Section 760.11(7), Florida Statutes (2011), permits a 

party who receives a no cause determination to request a formal 

administrative hearing before the Division.  "If the 

administrative law judge finds that a violation of the Florida 

Civil Rights Act of 1992 has occurred, he or she shall issue an 

appropriate recommended order to the commission prohibiting the 

practice and recommending affirmative relief from the effects of 

the practice, including back pay."  Id. 

35.  The Florida Legislature patterned chapter 760, after 

Title VII of the Civil Rights Act of 1964, as amended.  

Consequently, Florida courts look to federal case law when 

interpreting Chapter 760.  Valenzuela v GlobeGround N. Am., LLC, 

18 So. 3d 17 (Fla. 3rd DCA 2009). 
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Discrimination 

36.  A party may prove unlawful discrimination through 

either direct or circumstantial evidence of discrimination.”  

City of Hollywood v. Hogan, 986 So. 2d 634, 641 (Fla. 4th DCA 

2008), reh. denied City of Hollywood v. Hogan, Case No. 4D07-392 

(Fla. Dist. Ct. App. 4th Dist. Aug. 21, 2008).  Direct evidence 

is something like a discriminatory statement by a supervisor 

that requires no interpretation or inferences to manifest the 

discrimination.  Schoenfeld v. Babbitt, 168 F.3d 1257, 1266 

(11th Cir. 1999).  The record contains no direct evidence that 

the School Board discriminated against Mr. Collins because of 

his age. 

37.  Florida and federal courts apply the McDonnell-

Douglas
2/
 process to analyze circumstantial evidence of 

employment discrimination.  This process requires a party to 

establish a prima facie case of discrimination by a 

preponderance of the evidence.  A prima facie case creates a 

presumption of discrimination.  The burden of evidence 

production then shifts to the employer to offer a legitimate, 

clear, and reasonably specific non-discriminatory reason for the 

adverse employment action.  If the employer meets that burden, 

the presumption and the McDonnell-Douglas framework disappear.  

The employee may prove that the legitimate reasons were a pre-

text.  The ultimate burden of proving intentional discrimination 
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remains with the employee.  City of Hollywood v. Hogan, supra; 

Valenzuela v GlobeGround N. Am., LLC, 18 So. 3d 17, 21 (Fla. 3rd 

DCA 2009).   

38.  The Fourth District Court of Appeal described the 

elements of a prima facie showing as follows: 

The plaintiff must first make a prima facie 

showing of discriminatory treatment.  He or 

she does that by proving: 1) the plaintiff 

is a member of a protected class, i.e., at 

least forty years of age; 2) the plaintiff 

is otherwise qualified for the positions 

sought; 3) the plaintiff was rejected for 

the position; 4) the position was filled by 

a worker who was substantially younger than 

the plaintiff.  Reeves, 530 U.S. at 142; 

McDonnell Douglas, 411 U.S. at 802; 

O'Connor.  This may also be accomplished by 

showing direct evidence of discrimination 

such as a discriminatory statement by the 

decision-maker.  Damon v. Fleming 

Supermarkets of Fla., Inc., 196 F.3d 1354, 

1359 (11th Cir. 1999). 

City of Hollywood v. Hogan, supra.
3/
 

39.  Opinions describe the process slightly differently in 

cases involving a reduction in force or elimination of a 

position.  In these cases, the employee establishes a prima 

facie case by presenting evidence: (1) that he or she was in a 

protected age group and was adversely affected by an employment 

decision; (2) that he or she was qualified for his current 

position or to assume another position at the time of discharge; 

and (3) that could cause a fact-finder to reasonably conclude 
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that the employer intended to discriminate on the basis of age 

in its decision.  Benson v. Tocco, Inc., 113 F.3d 1203, 1208 

(11th Cir. 1997). 

40.  The evidence proves three of the four elements of the 

McDonnell-Douglas test and the first two of the modified Benson 

version.  In light of Mr. Collins' age and claim that Volusia 

Schools discriminated against him in favor of younger workers, 

the protected class of individuals at least 40 years of age may 

be used in this analysis.  Mr. Collins is a member of the 

protected class.  He qualified for the position and was 

rejected. 

41.  The remaining McDonnell-Douglas factor is whether a 

substantially younger person filled Mr. Collins' position.  The 

preponderance of the evidence does not prove a substantially 

younger person filled Mr. Collins' position.   

42.  The preponderance of the persuasive evidence proves 

that the School Board did not fill Mr. Collins' position.  He 

gained the impression that it was filled because he was asked to 

train Mr. Gutierrez in his job responsibilities.  But this was a 

temporary measure while Mr. Tysinger continued the reductions in 

force and reassigned people to different centers to make sure he 

had the correct skills at each location.  When the process was 

completed, Mr. Tysinger had distributed Mr. Collins' job duties 

among three people.   
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43.  Also, the preponderance of the evidence does not 

establish how much younger than Mr. Collins Mr. Gutierrez was.  

This makes it impossible to determine if Mr. Gutierrez was 

substantially younger than Mr. Collins. 

44.  The third element of the Benson test is whether there 

is evidence from which a fact finder reasonably could conclude 

that the employer intended to discriminate on account of age.  

There is none in this record. 

45.  The preponderance of the persuasive evidence proved 

that Mr. Collins was the casualty of financial difficulties that 

required the School Board to lay off many people, including  

Mr. Collins.  Mr. Tysinger employed a rational, non-

discriminatory analysis in determining which employees to 

release.   

46.  Facts that are sufficient to establish a prima facie 

case must be adequate to permit an inference of discrimination.  

The findings of fact here are not sufficient to establish a 

prima facie case.   

Retaliation 

47.  The opinion in Blizzard v. Appliance Direct, Inc.,  

16 So. 3d 922, 926 (Fla. 5th DCA 2009), described the analysis 

required for a retaliation claim.  The opinion says: 

To establish a prima facie case of 

retaliation under section 760.10(7), a 

plaintiff must demonstrate:  (1) that he or 
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she engaged in statutorily protected 

activity; (2) that he or she suffered 

adverse employment action; and (3) that the 

adverse employment action was causally 

related to the protected activity.  See 

Harper v. Blockbuster Entm't Corp., 139 F.3d 

1385 (11th Cir.), cert. denied, 525 U.S. 

1000, 119 S. Ct. 509, 142 L. Ed. 2d 422 

(1998).  Once the plaintiff makes a prima 

facie showing, the burden shifts and the 

defendant must articulate a legitimate, 

nondiscriminatory reason for the adverse 

employment action.  Wells v. Colorado Dep't 

of Transp., 325 F.3d 1205, 1212 (10th Cir. 

2003).  The plaintiff must then respond by 

demonstrating that defendant's asserted 

reasons for the adverse action are 

pretextual.  Id. 

 

48.  Of these three elements, only an adverse employment 

action occurred.  Mr. Collins was not engaged in a statutorily 

protected activity.  His reports about problems at the schools 

were not statutorily protected.  There is also no persuasive 

evidence that his termination was related in any way to the 

reports.   

49.  The facts do not support a claim of retaliation under 

chapter 760. 

"Whistle Blower" Retaliation 

50.  Mr. Collins attempts to advance a "whistle blower" 

retaliation claim based upon his identification of problems at 

various schools and with application of a sealer.  Although he 

does not cite authority for his claim, it appears to be made 

under Florida's Code of Ethics for Public Officers and 

Employees, Chapter 112, Part III, Florida Statutes.  This claim 
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is not subject to the jurisdiction of the Florida Commission on 

Human Relations and, consequently, in this proceeding the 

jurisdiction of the Division of Administrative Hearings.   

§§ 112.3187-112.31895, 760.11, Florida Statutes. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations deny Mr. Collins' Petition for Relief. 

DONE AND ENTERED this 11th day of April, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   

JOHN D. C. NEWTON, II 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 11th day of April, 2012. 

 

 

ENDNOTES 

 
1/
  All citations to the Florida Statutes are to the 2010 edition 

unless otherwise noted. 

 
2/
  In McDonnell-Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 

1817, 36 L. Ed. 2d 668 (1973), the Supreme Court established the 

order and allocation of proof for discrimination cases.  
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Hollywood v. Hogan, 986 So. 2d 634, 641 (Fla. 4th DCA 2008), 

reh. denied City of Hollywood v. Hogan, Case No. 4D07-392.  

 
3/
  The Florida Commission on Human Relations holds in final 

orders, like the one in Bratcher v. City of High Springs, that 

Florida law prohibits discrimination on account of any age, not 

just over 40.  This makes the rationality of using the 

McDonnell-Douglas analytical process questionable.  Effectively, 

application of the Commission's interpretation coupled with use 

of the McDonnell-Douglas process would create a protected class 

consisting only of people born in the same year, if not on the 

same day as the complaining employee.  That does not become an 

issue here since there is no persuasive evidence of age based 

discrimination, and Mr. Collins maintained that the 

discrimination was in favor of a younger employee.    
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 




