
STATE OF FLORIDA
DIVISION OF ADMINISTRATION HEARINGS

FLORIDA COMMISSION ON HUMAN
RELATIONS, on behalf of
STEVEN and JAMIE TERRY,

Petitioners
v.

HOYT and NANCY DAVIS.
FLORIDA COASTAL JACKSONVILLE
REALTY, INC., and JOHN MCMENAMY,

Respondents.

-------------,/

RECOMMENDED ORDER

This administrative proceeding came before the Administrative Law Judge on November

29, 2011 (the "Hearing"), and the Administrative Law Judge having considered the testimony

and evidence presented as well as the arguments of Counsel and being otherwise duly advised in

the premises, the Court finds and concludes as follows:

1. The Petitioners filed the above-styled administrative proceeding, pursuant to

Chapters 120.569 and 120.57(1), Florida Statutes, brought on the basis of familial status

discrimination, in violation of Florida Civil Rights Act, Chapters 760.01 - 760.11, Florida

Statutes (2011), and the Florida Fair Housing Act, Chapters 760.20 - 760.37, Florida Statutes

(2011).

2. Petitioners alleged that the Respondents denied Petitioners' application for

residence based on their three minor children.

3. In response, the Respondents asserted that multiple parties applied for residence at

the property at issue, at or about the time of Petitioners' application. Respondents determined to
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rent the property to the most qualified and desirable applicant based on credit reports, rental

history, and employment status - among other factors. Petitioners were not deemed the most

desirable applicants, largely due to their lack of rental history, prior foreclosure of their home,

prior bankruptcy filing and credit history.

4. The parties stipulated to the following undisputed facts:

a) On May 15,2010, Petitioners submitted an application for residence at the

property at issue (the "Davis Property")

b) On May 21,2010, Respondent John McMenamy notified Petitioners their

rental application (the "Petitioners' Rental Application") had been denied;

and

c) Respondents subsequently rented the Davis Property at issue to non-party

applicants Rick and Jessica Eggers (the "Eggers").

5. The parties stipulated to the following questions to be decided by the

Administrative Law Judge:

a) Whether Respondents unlawfully discriminated against Petitioners by

failing to rent to them the subject property, in violation of the Florida Fair

Housing Act, Chapters 760.20 -760.37 Florida Statutes (2011).

b) Whether Respondents' had a good faith reason to fail to approve

Petitioners' rental application based upon circumstances other than their

familial status.

FINDINGS OF FACT

1. Petitoner Jamie Terry testified at the Hearing on behalf of the Petitioners. Mrs.

Terry admitted that prior to submitting the Petitioners' Rental Application for the Davis
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Property, the Petitioners had previously failed to make mortgage payments while living at a prior

residence, and as a result, were ultimately sued in a mortgage foreclosure action. Mrs. Terry

admitted that thereafter, the Petitioners filed a Petition in Bankruptcy. She admitted these items

were reflected on her credit report.

At the time that the Petitioners submitted the Petitioners' Rental Application for the

Davis Property, the Petitioners were living with Mrs. Terry's parents.

2. Mr. McMenamy testified that the Davis Property is located in a "hot market" and

is located off of Highway 210 in St. Johns county and has easy access to Interstate 95. The

Davis Property is located in a desirable area that has highly rated schools. In the last several

years that he has been renting the Davis Property, Mr. McMenamy has never had difficulty

renting the Davis Property. He testified that it will usually rent within a few days, and within no

more than a few weeks. During the relevant time period, Mr. McMenamy had 10-15 contacts

from parties interested in renting the Davis Property.

3. In evaluating a potential tenant, Mr. McMenamy considers the following factors:

rental history, credit report, income and prior bankruptcy filings.

4. Mrs. Davis testified that the Respondents would not refuse to rent to a prospective

tenant because the prospective tenant had children, provided all other requirements, such as

background checks, credit history were acceptable to provide the most suitable and dependable

tenant. Mrs. Davis specifically testified as follows:

[Mr. McMenamy] looks for the most qualified applicant regarding
their financial status as well as one who will rent the property for a
significant period of time and who will take good care of the
property and make their monthly payments in a timely manner.
Those are his criteria and ours, regardless of what ages - whether
they have children or what ages they are.
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5. Mrs. Davis testified that the Respondents had a long history of renting the Davis

Property to families with children, including small children. Mrs Davis identified the following

families who were prior tenants of the Davis Property:

a) Brian and Susan Marlow (two children under the age of 10);

b) Anne Eggenberg (three children under the age of 10 (2, 5 and 10 years old));

c) Kyle and Linda Fisher (two children under the age of 15); and

d) James and Lisa Scribner (one child under 12).

6. In the Petitioners' initial communication with Respondent John McMenamy, Mrs.

Terry advised Mr. McMenamy that the Petitioners had children. The Respondents did not reject

the Petitioners' Rental Application at that time, even though the Respondents were aware that the

Petitioners had children. Mr. McMenamy retrieved a credit report regarding the Petitioners and

otherwise evaluated the Petitioners' Rental Application. Mr. McMenamy took these actions with

knowledge that the Petitioners had children.

7. In the instant case, Mr. McMenamy testified that many factors weighed against

the Petitioners' Rental Application, to wit: prior foreclosure, prior bankruptcy, lack of rental

history, marginal income, relatively poor credit rating and living with parents at the time of the

application. Mr. McMenamy denied that one factor was "few, if any, children." He testified that

the Davises did not direct him to deny the Petitioners' Rental Application because of the fact that

the Petitioners had children. Importantly, the Petitioners eventually approved an application of a

family that had children (i.e., the Eggers).
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8. In connection with denying the Petitioners' Rental Application, the Petitioners

approved the rental application of Rick and Jessica Egger.

Mr. McMenamy testified. that he evaluated. the rental application of the Eggers at

approximately the same time period as the Petitioners' Rental Application. Mr. McMenamy

testified that the following factors weighed in favor of the Eggers: strong employment

background, employment by both applicants, good credit raring and favorable rental history

(i.e., home ownership).

Mr. McMenamny testified that the Eggers were the better candidate for rental of the

Davis Property. Critically, the Eggers had two young children, including one under 12.

9. Respondent John McMenamy advised the Petitioners that the Petitioners' Rental

Application had been denied. In response, Mrs. Terry provided Mr. McMenamy with additional

information regarding the Petitioners' income in an effort to have the Respondents reconsider the

Petitioners' Rental Application. Thereafter, Mrs. Terry notified her realtor of that the

Petitioners' Rental Application had been denied and the Petitioners and their realtor simply

decided to move on to look for another rental property. The Petitioners did not perceive the

denial to be discriminatory.

CONCLUSIONS OF LAW

1. The Respondents have a long history of renting the Davis Property to families

with children, including very young children.

2. The Petitioners were not the most suitable applicants for the rental of the Davis

Property. The Respondents had a good faith reason to fail to approve the Petitioners' Rental

Application, including based on the following factors: prior foreclosure, prior bankruptcy, lack

of rental history, marginal income, and relatively poor credit rating.
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3. The Eggers were the most suitable applicants for the rental of the Davis Property.

Critically, the Eggers had children, including one child under 12.

4. Upon the Petitioners' Rental Application being denied, the Petitioners did not

perceive that they been discriminated against. Instead, the Petitioners sought to be reconsidered

and, in doing so, provided Mr. McMenamy with information related to additional income.

Clearly, the Petitioners understood the Petitioners' Rental Application had been denied for

reasons unrelated to their familial status (e.g., marginal income), otherwise, there would be no

reason for the Petitioners to provide such information to Mr. McMenamy.

5. Respondents had a good faith reason to fail to approve Petitioners' rental

application based upon circumstances other than their familial status.

6. Respondents did not unlawfully discriminate against Petitioners

7. Respondents did not violate the Florida Fair Housing Act, Chapters 760.20 

760.37 Florida Statutes (2011).

Based upon the above-referenced Findings of Fact and Conclusions of Law, it is hereby

ORDERED AND ADJUDGED as follows:

1. Petitioners shall take nothing by this action, and Respondents shall go hence

without day.

2. The Court retains jurisdiction to tax costs and attorney's fees in favor of the

Respondents.

DONE AND ORDERED this __ day of , 2012.

Administrative Law Judge
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Copies furnished to the following:

N. Mark New, II, Esquire
10407 Centurion Parkway North, Ste 200
Jacksonville, FI 32256

David Organes, Esq.
2009 Apalachee Pkwy Ste 100
Tallahassee, Florida 32301

T. Geoffrey Heekin
P.O. Box 477
Jacksonville, FL 32201
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