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Case No. 11-5606 

   

RECOMMENDED ORDER 

 

Pursuant to notice, a final hearing was held in this matter 

before the Division of Administrative Hearings by Administrative 

Law Judge, Diane Cleavinger, on January 23, 2012, in Quincy, 

Florida. 
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For Petitioner:  Kareen Anita Gantt, pro se 

                 1340 Mount Hosea Church Road 

                 Quincy, Florida  32352 

 

For Respondent:  Michael McKelvaine 

                 Heritage Health Care 

                 1815 Ginger Drive 

                      Tallahassee, Florida  32308 

                  

STATEMENT OF THE ISSUE 

 

The issue in this case is whether Petitioner was the 

subject of an unlawful employment practice by Respondent. 
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PRELIMINARY STATEMENT 

On May 13, 2011, Petitioner, Kareen Anita Gantt, filed an 

Employment Complaint of Discrimination against Respondent, 

Heritage Health Care, with the Florida Commission on Human 

Relations (FCHR) alleging discrimination based on race.  FCHR 

investigated the Complaint.  On September 28, 2011, FCHR issued 

a determination of no cause, finding that “no reasonable cause 

exists to believe that an unlawful employment practice 

occurred.”  Additionally, FCHR advised Petitioner of her right 

to file a Petition for Relief and request a formal 

administrative hearing.  On November 11, 2011, Petitioner filed 

a Petition for Relief with FCHR.  The matter was then forwarded 

to the Division of Administrative Hearings. 

At the hearing, Petitioner testified on her own behalf.  No 

exhibits were offered into evidence.  Respondent did not appear 

at the hearing.  After the hearing, neither party filed a 

Proposed Recommended Order in this matter.   

FINDINGS OF FACT 

1.  Respondent is a healthcare facility that provides in-

patient nursing care to patients after their surgery.  As a 

healthcare facility, Respondent employs an ethnically diverse 

staff of nurses, including several black nurses.   

2.  Petitioner is a black female.  As such, Petitioner is a 

protected person under chapter 760, Florida Statutes.   
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3.  Additionally, Petitioner is a Licensed Practical Nurse 

(LPN).  She received her nursing license in 2002 and has worked 

in the nursing field since that time.  Currently, she is 

completing her education to become a Registered Nurse. 

4.  In March 2011, Petitioner was employed by Respondent as 

an LPN on its skilled medical surgical unit in Tallahassee, 

Florida.  Petitioner was supervised by the Director of Nursing 

(DON), Michelle, who was, in turn, supervised by Heritage's 

administrator, Brenda.  Both the DON and administrator are 

white.   

5.  An important part of Respondent's service is the 

administration of prescribed medications to its patients in 

accordance with the medication's prescribed dosage and schedule.  

As an LPN at Heritage, Petitioner was responsible for the proper 

administration of medications to patients under her care.   

6.  At some point, two patients accused Petitioner of 

giving them their medications earlier than they were supposed to 

receive them.  Although the evidence is unclear, these 

accusations may have been reported to the administration of 

Heritage by another nurse who worked the same unit as Petitioner 

and who Petitioner believed was jealous of her because the 

patients preferred Petitioner's care to that of the other nurse.  

Additionally, Petitioner testified that one of the patients told 

her that she was bribed with a package of cigarettes by the 
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other nurse to make the allegations.  However, neither of these 

patients testified at the hearing.  As a consequence, such 

patient statements constitute uncorroborated hearsay and cannot 

be considered in this proceeding.  Petitioner denies that she 

ever gave these two patients medication earlier than the 

prescribed time. 

7.  Sometime around April 1, 2011, Petitioner was called 

into a meeting with the administrator and the DON for a "number 

2 write-up."  There was no evidence that demonstrated the nature 

of such a disciplinary action or the action that would be taken 

for such a write-up.   

8.  The write-up was based on the allegations of the two 

patients referenced above.  However, there was no evidence that 

Respondent did not investigate or follow its policy on employee 

discipline.  Indeed there was no evidence regarding any of 

Respondent's policies.  Likewise, there was no evidence that 

other similarly-situated, non-protected employees had received 

less discipline for similarly alleged infractions. 

9.  Petitioner tried to explain what the patient had told 

her about being bribed and making her allegation up.  Petitioner 

also asked the administrator to explain what a "number 2 write-

up" was since she did not know, and did not know at the hearing, 

what such a write-up was.   
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10.  The administrator said she did not have to explain 

anything, slammed her hand down on her desk, and loudly said 

"you people make me sick."  The administrator also referenced 

something about lying and trying to cover things up instead of 

admitting mistakes.  There was no substantive evidence that the 

administrator’s very subjective statement was a reference to 

Petitioner's race or was intended as a racial epithet.  Indeed, 

viewed objectively, the statement appears to be, at worst, 

abusive or rude.  Ultimately, there was insufficient evidence 

upon which to base a finding (or to infer) that these remarks 

were anything but an administrator venting her exasperation at 

staff.  Without more, such language is not the sort of language 

that anti-discrimination laws are designed to reach.   

11.  Petitioner was told to sign the write-up or be 

terminated.  She was understandably offended by the 

administrator's behavior, refused to sign "something that was 

untrue,” wished the administrator "Jehovah's blessing" and left.  

Petitioner never returned to the facility and her paycheck was 

mailed to her.  However, as indicated, the evidence was 

insufficient to demonstrate that Petitioner was the victim of 

racial discrimination.  The Petition for Relief should, 

therefore, be dismissed. 
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CONCLUSIONS OF LAW 

12.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 760.11(4)(b), Fla. Stat. 

(2011). 

13.  Sections 760.01 through 760.11, Florida Statutes, are 

known as the Florida Civil Rights Act (FCRA).  Section 

760.10(1)(a), Florida Statutes (2008), states as follows:   

(1)  It is an unlawful employment practice 

for an employer:   

(a) To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 

or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

14.  The Florida Civil Rights Act was patterned after Title 

VII of the Civil Rights Act of 1964, 42 U.S.C.S. § 2000 et seq.  

As such, federal case law interpreting Title VII is applicable 

to cases arising under the FCRA.  See Green v. Burger King 

Corp., 728 So. 2d 369, 370-371 (Fla. 3d DCA 1999); Fla. State 

Univ. v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 1996).   

15.  Under both laws, Petitioner has the burden of proving 

by a preponderance of the evidence that Respondent discriminated 

against her.  See Fla. Dep't of Transp. v. J.W.C. Co. 396 So. 2d 

778 (Fla. 1st DCA 1981).  As such, Petitioner can establish a 
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case of discrimination through direct evidence or circumstantial 

evidence.  See Holifield v. Reno, 115 F.3d 1555, 1561-1562 (11th 

Cir. 1997).   

16.  Direct evidence is evidence that, if believed, would 

prove the existence of discriminatory intent without resort to 

inference or presumption.  Denney v. City of Albany, 247 F.3d 

1172, 1182 (11th Cir. 2001).  Direct evidence consists of “only 

the most blatant remarks, whose intent could be nothing other 

than to discriminate” on the basis of some impermissible factor.  

Evidence that only suggests discrimination, or that is subject 

to more than one interpretation, is not direct evidence.  See 

Carter v. Three Springs Residential Treatment, 132 F.3d 635, 462 

(11th Cir. 1998).  In this case, Petitioner has not shown any 

direct evidence of discriminatory intent and must rely on 

circumstantial evidence to establish such discrimination.   

17.  McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-

805 (1973), established that an employment discrimination case 

based on circumstantial evidence involves the following burden-

shifting analysis:  (a) the employee must first establish a 

prima facie case of discrimination; (b) the employer may then 

rebut the prima facie case by articulating a legitimate, 

nondiscriminatory reason for the employment action in question; 

and (c) the employee then bears the ultimate burden of 

persuasion to establish that the employer's proffered reason for 
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the action taken is merely a pretext for discrimination.  See 

also Brand v. Fla. Power Corp., 633 So. 2d 504, 509 (Fla. 1st 

DCA 1994); Fla. Dep’t of Cmty. Aff. v. Bryant, 586 So. 2d 1205 

(Fla. 1st DCA 1991); and Scott v. Fla. Dep’t of Child. & Fam. 

Servs., 19 Fla. L. Weekly Fed. D. 268, 2005 U.S. Dist. LEXIS 

19261 (N.D. Fla. 2005). 

18.  Petitioner must establish a prima facie case of 

discrimination by demonstrating that:  (1) she is a member of a 

protected class; (2) she was subjected to an adverse employment 

action; (3) her employer treated similarly-situated employees 

outside of her protected class more favorably; and (4) she was 

qualified for the job at issue.  See Rice-Lamar v. City of Ft. 

Lauderdale, 232 F.3d 842-843 (11th Cir. 2000).   

     19.  In this case, the evidence demonstrated that 

Petitioner is a member of a protected class for purposes of her 

racial discrimination claim.  Further, the evidence demonstrated 

that she was qualified for her job as a nurse.   

     20.  However, a prima facie case also requires proof of an 

"adverse employment action."  "An adverse employment action [for 

the purposes of a discrimination claim] is an ultimate 

employment decision, such as discharge or failure to hire, or 

other conduct that alters the employee's compensation, terms, 

conditions, or privileges of employment, deprives him or her of 

employment opportunities, or adversely affects his or her status 
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as an employee."  Gupta v. Fla. Bd. of Regents, 212 F.3d 571, 

587 (11th Cir. 2000), cert. denied, 531 U.S. 1076, 121 S. Ct. 

772, 148 L. Ed. 2d 671 (2001) (internal quotations and citations 

omitted).  However, "[The Eleventh Circuit] has never adopted a 

bright-line test for what kind of effect on the [complainant's] 

'terms, conditions, or privileges' of employment the alleged 

discrimination must have for it to be actionable; nor would such 

a rigid test be proper."  Davis v. Town of Lake Park, Fla., 245 

F.3d 1232, 1238 (11th Cir. 2001) (citing Gupta, 212 F.3d at 586 

(11th Cir. 2000)).  "It is clear, however, that not all conduct 

by an employer negatively affecting an employee constitutes 

adverse employment action."  Id.  "Title VII is neither a 

general civility code nor a statute making actionable the 

ordinary tribulations of the workplace."  Id. at 1239 (internal 

quotations and citations omitted). 

     21.  In general, the Eleventh Circuit has stated that "to 

prove adverse employment action in a case under Title VII's 

anti-discrimination clause, an employee must show a serious and 

material change in the terms, conditions, or privileges of 

employment."  Id. at 1239.  "Moreover, the employee's subjective 

view of the significance and adversity of the employer's action 

is not controlling; the employment action must be materially 

adverse as viewed by a reasonable person in the circumstances." 

Id. 
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     22.  In this case, Petitioner left her employment and 

assumed that she had been terminated due to her refusal to 

comply with the ultimatum to sign the number 2 write-up or be 

fired.  However, there was no evidence that Respondent, in fact, 

terminated Petitioner.  She simply left the facility and did not 

return.  On the other hand, constructive discharge can be an 

adverse employment action for the purposes of claims brought 

under Title VII or the FCRA.  Poole v. Country Club of Columbus, 

129 F.3d 551, 553 (11th Cir. 1997).   

     23.  Under the doctrine of constructive discharge, a 

complainant "must demonstrate that working conditions were 'so 

intolerable that a reasonable person in her position would have 

been compelled to resign.'"  Id. (quoting Thomas v. Dillard 

Dep't Stores, Inc., 116 F.3d 1432, 1433-34 (11th Cir. 1997)), 

cert. denied, 512 U.S. 1221, 114 S. Ct. 2708, 129 L. Ed. 2d 836 

(1994)).  Under the doctrine, a complainant's "subjective 

feelings about his employer's actions" will not be considered in 

evaluating a constructive discharge claim.  Doe v. Dekalb County 

School Dist., 145 F.3d 1441, 1450 (11th Cir. 1998).  "Rather, we 

determine whether 'a reasonable person in [the complainant's] 

position would be compelled to resign.'"  Id. (quoting Steele v. 

Offshore Shipbuilding, Inc., 867 F.2d 1311, 1317 (11th Cir. 

1989)). 
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     24.  The Eleventh Circuit has defined a reasonable employee 

as one who does not "assume the worst" or "jump to conclusions 

too fast."  Garner v. Wal-Mart Stores, Inc., 807 F.2d 1536, 1539 

(11th Cir. 1987) (affirming summary judgment in discrimination 

case where employee quit after one day in self-perceived 

unacceptable position).  "Before finding a constructive 

discharge, [the Eleventh Circuit] has traditionally required a 

high degree of deterioration in an employee's working 

conditions, approaching the level of "intolerable."  Hill v. 

Winn-Dixie Stores, Inc., 934 F.2d 1518, 1527 (11th Cir. 1991). 

     25.  In that regard, Petitioner alleged that the 

administrator's statement and behavior was racial harassment.  

However, to establish a prima facie case of racial harassment as 

a result of a hostile work environment, Petitioner must prove 

that the harassment was based on a protected characteristic, 

such as race, and that the harassment was sufficiently severe or 

pervasive to alter the terms and conditions of employment, 

thereby creating a discriminatorily abusive working environment.  

Miller v. Kenworth of Dothan Inc., 277 F.3d 1269, 1275 (11th 

Cir. 2002). 

     26.  The legal requirement that harassment, to be 

actionable, must have been severe or pervasive ensures that 

Title VII and the FCRA do not become "general civility code[s]."  

See Faragher v. City of Boca Raton, 524 U.S. 775, 788, 118 
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S. Ct. 2275, 141 L. Ed. 2d 662 (1998).  Moreover, the severity 

or pervasiveness of the alleged harassment must be established 

as both a subjective experience and an objective fact.  See 

Mendoza v. Borden, Inc., 195 F.3d 1238, 1246 (11th Cir. 1999)(en 

banc), cert. denied, 529 U.S. 1068, 146 L. Ed. 2d 483, 120 S. 

Ct. 1674 (2000).  That is, the complainant must have personally 

perceived any harassment as severe or pervasive, and the 

environment must have been one that a reasonable person in the 

complainant's position would have found hostile or abusive.  Id. 

     27.  Four factors are important in analyzing whether 

alleged harassment was sufficiently severe or pervasive enough 

to objectively alter the terms and conditions of employment.  

Those factors are: (1) the frequency of the conduct; (2) the 

severity of the conduct; (3) whether the conduct was physically 

threatening or humiliating--or merely an offensive utterance; 

and (4) whether the conduct unreasonably interfered with the 

employee's job performance.  Id.  Further, for harassing 

statements and conduct to be considered in determining whether 

the "severe or pervasive" requirement is met in a race-based 

case, they must be racial in nature.  Cf. Gupta, 212 F.3d at 

583.  "Accordingly, innocuous or boorish statements or other 

behavior that does not relate to the race of the actor or the 

employee do not count."  Laosebikan v. Coca-Cola Co., 167 Fed. 

Appx. 758, 765 (11th Cir. 2006).  Teasing, offhand comments, and 
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isolated incidents (unless extreme) will not amount to 

discriminatory changes in the terms and conditions of 

employment.  Mendoza, 195 F.3d at 1245. 

     28.  In this case, Petitioner failed to present sufficient, 

persuasive evidence to establish a prima facie case of a hostile 

work environment.  The only incident alleged by Petitioner to 

have been racially motivated was the comment made by the 

administrator during Petitioner's meeting with her, the fact she 

slammed her hand on the desk and raised her voice.  As found 

above, this comment and behavior might be considered abusive, 

boorish or inconsiderate, but viewed objectively, the comment 

and behavior is so open to interpretation that, without more, it 

cannot be construed as evidence of racial intent.  Further, no 

evidence was presented that such comments or behaviors were 

constantly being made.  Nor was it established that these (or 

any other) remarks or behaviors were threatening, or interfered 

with Petitioner's job performance.  The fact that Petitioner was 

offended by the comments, while certainly understandable, is 

nevertheless insufficient to demonstrate conditions severe or 

pervasive enough to alter the terms and conditions of her 

employment or demonstrate an unlawful racial motivation for 

Respondent's actions.   

     29.  Mindful of the foregoing principles, the evidence is 

insufficiently persuasive to establish that Petitioner's working 
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conditions were so intolerable that a reasonable person in her 

position would have felt compelled to leave.  In sum, on the 

instant record, it cannot be found that Petitioner was 

constructively discharged. 

     30.  Finally, Petitioner failed to present any evidence 

that a similarly-situated employee of another race was treated 

more favorably under the same circumstances.  As discussed 

above, there was no evidence that established by a preponderance 

of the evidence that Respondent discriminated against Petitioner 

on the basis of her race.  Therefore, the Petition for Relief 

should be dismissed. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

RECOMMENDED: 

That the Florida Commission on Human Relations dismiss the 

Petition for Relief with prejudice. 
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DONE AND ENTERED this 2nd day of March, 2012, in 

Tallahassee, Leon County, Florida. 

S                                   
DIANE CLEAVINGER 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 2nd day of March, 2012. 
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2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  

 




