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STATEMENT OF THE ISSUE 

 The issue is whether Respondent engaged in an unlawful 

employment practice pursuant to chapter 760, Florida Statutes, 
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by terminating Petitioner for allegedly using an electronic 

device while operating a FedEx vehicle. 

PRELIMINARY STATEMENT 

 Petitioner filed a Complaint of Discrimination with the 

Florida Commission on Human Relations (Commission) on or about 

May 14, 2010.  The Commission entered a Notice of Determination: 

No Cause, on or about September 30, 2010.  Petitioner then filed 

a Petition for Relief.  The Petition was forwarded to the 

Division of Administrative Hearings on November 1, 2010, for 

assignment of an Administrative Law Judge to conduct a formal 

hearing.  A Notice of Hearing was issued on December 3, 2010.  

However, the hearing was twice rescheduled at Petitioner's 

request, and was ultimately held on April 15, 2011, in 

Tallahassee, Florida. 

 At the final hearing, Petitioner testified on his own 

behalf.  Petitioner's Exhibit 1 was received into evidence.  

Respondent presented the testimony of Tony Henderson and Samuel 

Karvellas, both Operations Managers for Respondent at the 

Tallahassee station where Petitioner worked.  Respondent's 

Exhibits 1 through 7 were received into evidence. 

 At the conclusion of the hearing the parties agreed to file 

their proposed recommended orders, if any, within 10 days of the 

filing of the final hearing transcript.  The hearing transcript 

was filed with the Division on May 13, 2011, and Respondent's 
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Proposed Recommended Order was timely filed on May 23, 2011, and 

has been considered in preparation of this Recommended Order.  

No proposed recommended order was filed by Petitioner. 

 All citations are to Florida Statutes (2010) unless 

otherwise indicated. 

FINDINGS OF FACT 

 1.  Petitioner, Preston Pamphile ("Petitioner") worked for 

Respondent as a driver/courier at its Tallahassee station from 

2006 until his termination in May 2010.  Petitioner is African-

American. 

 2.  Respondent, Federal Express Corporation ("Respondent" 

or "FedEx") is an express delivery company. 

 3.  The Employment Complaint of Discrimination filed by 

Petitioner alleges discrimination based upon race/color.  

Specifically, the Discrimination Statement reads as follows: 

I am an African American.  I was subjected 

to different terms and conditions and 

discharged because of my race.  I worked for 

Fedex as a Driver.  I was falsly accused of 

talking/texting on my cell phone while 

operating a company vehicle.  I tried to 

tell my supervisor (Tony Henderson) that I 

was not using my phone.  I offered to show 

him my phone bill.  Mr. Henderson said “I 

know what I saw.”  On May 6, 2010, I was 

terminated.  However, a white employee 

(Robert Fitzsimmons) was reported by another 

employee for talking on his cell phone while 

operating a company (vehicle) and he was not 

disciplined.  I believe I was terminated 

because of my race. 
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 4.  In addition to the claim of race discrimination, the 

Petition for Relief filed with the Commission also asserts a 

claim of retaliation.  In Petitioner's written statement 

accompanying the Petition for Relief, Petition explains the 

basis for the retaliation claim: 

I feel that he retaliated because when I 

came to work at 2:50 a.m., I saw him in the 

back of the building with a female employee.  

The same female employee I saw him in back 

of the building with is his employee that is 

under his management.  

 

And 

I feel that Tony Henderson is trying to 

protect his marriage because of me seeing 

him in back of the building with the female 

employee. 

 

A.  FedEx's "Three-Strikes You're Out" Policy 

 5.  At all relevant times during his employment with 

Respondent, Petitioner was aware of FedEx's Acceptable Conduct 

Policy.  Under this policy, an employee who receives any 

combination of three warning letters and/or performance reminder 

letters during a twelve-month period is subject to termination.  

Petitioner conceded that this policy was uniformly applied by 

Respondent, and Petitioner did not contend that Respondent 

committed any unlawful conduct in applying this policy.  

 6.  On February 5, 2009, Petitioner received a warning 

letter for failing to report traffic citations he received while 

operating his personal vehicle.  The warning letter reminded 
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Petitioner that "3 notifications of deficiency (i.e., any 

combination of warning letters and/or reminders) received within 

a 12-month period" would result in his termination.  

 7.  On September 1, 2009, Petitioner received a second 

warning letter for crossing a moving conveyor belt during a 

morning sorting operation.  This letter stated: "This is your 

second deficiency notification within 12 months.  If you receive 

a third notification within 12 months, regardless of the type, 

you will be terminated."  

 8.  On January 6, 2010, Petitioner received a third warning 

letter for failing to report a traffic citation he received 

while operating a FedEx vehicle.  Petitioner was informed that 

this was his "third disciplinary letter within 12 months." 

 9.  Petitioner acknowledged that he could have been 

terminated at that point pursuant to the “Three Strikes” policy 

without issue.  However, rather than immediately terminating his 

employment, Petitioner was given another opportunity by 

Respondent.  In Petitioner's words, two managers "stuck their 

necks out" for Petitioner and gave him "another shot." 

 10.  Petitioner was clearly warned in the January 6, 2010, 

warning letter, however, that "If you receive another 

[disciplinary letter], whether a warning letter or performance 

reminder, within 12 months, you will be terminated."  The letter 

went on to state that Petitioner's employment with FedEx was 
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"precarious," and that one more warning letter or performance 

reminder at any time during the next 12 months would result in 

his termination. 

B.  FedEx's Prohibition on Use of Cell Phones 

 11.  Respondent's Safety Manual Policy 4-5 strictly 

prohibits drivers/couriers from using electronic devices while 

operating a FedEx vehicle.  Petitioner acknowledged he was fully 

aware of Respondent's policy about using electronic devices 

while operating a vehicle.  Indeed, Petitioner received and 

signed an Electronic Devices Memorandum, authored by the 

district manager responsible for the Tallahassee station.  The 

memorandum specifically lists cellular telephones as a type of 

electronic device that may not be used while a driver is 

operating a FedEx vehicle.  The memorandum further provides: "If 

you carry a cellular phone or Nextel with you when you are on 

the road, you MUST keep it in the rear cargo area of your 

vehicle so that you are not tempted to use it while operating 

the vehicle," and "You are NOT to have your phone on your 

person while on the clock."  (Emphasis in original)  The 

memorandum also prohibits the use of "I-POD type products" and 

"any other device or activity that would cause distraction while 

operating a vehicle."  The memorandum concludes with the 

admonition that: "Violations of this policy will be addressed by 

management using Policy 2-5 of The People Manual (Acceptable 
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Conduct).  Violations may result in disciplinary actions up to 

and including termination."  

C.  The Mahan Drive Delivery 

 12.  On May 6, 2010, Petitioner made a delivery to the 

building complex at 2727 Mahan Drive in Tallahassee.  Petitioner 

had his cell phone with him in the FedEx vehicle, and was using 

the phone to listen to music.  Respondent's operations manager, 

Tony Henderson ("Henderson"), was present at the complex that 

morning and was parked in the parking lot.  As Petitioner was 

pulling into the complex, Henderson personally observed 

Petitioner operating his cell phone while driving the FedEx 

vehicle.  Petitioner pulled up to a building in the complex, 

delivered his packages, and then left the complex.  Henderson 

attempted to follow Petitioner in his vehicle, but was unable to 

keep up with him.  Henderson then proceeded to the Tallahassee 

station, where Petitioner arrived approximately one hour later.  

 13.  Upon his arrival at the station, Henderson confronted 

Petitioner and asked whether he had been using an electronic 

device while operating a FedEx vehicle.  Petitioner responded 

that he was not talking or texting on his cell phone, but rather 

had been changing the radio station on the phone.  Petitioner 

was thereafter placed on paid suspension pending an 

investigation into whether he had violated Respondent's policy 

by using an electronic device while operating a FedEx vehicle.   
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 14.  Two days later, on May 8, 2010, Henderson issued a 

warning letter to Petitioner for violation of the policy 

prohibiting the use of electronic devices while operating a 

FedEx vehicle.  This was, again, Petitioner's third warning 

letter within a 12 month period.  Consistent with Respondent's 

Acceptable Conduct Policy, as well as the prior warning to 

Petitioner, Respondent terminated Petitioner's employment. 

 15.  On May 17, 2010, Petitioner wrote a statement 

concerning the events of May 6, 2010.  In that statement, 

Petitioner admitted to using his cell phone to listen to music 

while operating a FedEx vehicle.
1
 

D.  Allegations of Disparate Treatment 

 16.  Petitioner has alleged that he was subjected to 

different terms and conditions because of his race, and that 

white employees that violated Policy 4-5 were treated less 

harshly than he.  Petitioner cited two instances of cell phone 

usage by FedEx employees in support of this claim.   

 17.  On or about January 29, 2010, Henderson personally 

observed FedEx courier Dan Workman operating a FedEx vehicle.  

Workman is white.  Judging by what he saw, Henderson believed 

Workman might have been engaged in a conversation on a cell 

phone while operating the FedEx vehicle.  Henderson contacted 

another FedEx operations manager, Sam Karvelas, and asked him to 

confront Workman about using a cell phone while operating a 
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FedEx vehicle.  When confronted by Karvelas, Workman admitted 

that he had been talking on his cell phone while operating the 

vehicle.  On February 1, 2010, Workman received a warning letter 

for using an electronic device while operating a FedEx vehicle.  

 18.  On October 15, 2008, Henderson personally observed 

FedEx courier Elizabeth Christian talking on a cell phone while 

operating a FedEx vehicle.  Christian is white.  On that same 

day, Christian received a warning letter for using an electronic 

device while operating a FedEx vehicle.  

 19.  At hearing, Petitioner testified that a white FedEx 

employee, Blake Fitzsimmons, had recounted to Petitioner that he 

had been observed by Henderson using a cell phone while 

operating his FedEx vehicle, and had not received any form of 

discipline.  However, Henderson's testimony on this issue was 

that prior to Petitioner's termination from FedEx, Henderson had 

never personally observed Fitzsimmons using a cell phone or 

electronic device while operating a FedEx vehicle.  On cross-

examination, Petitioner admitted he had no personal knowledge of 

whether Henderson has ever shown preferential treatment to white 

employees over black employees.  

E.  Basis for the Retaliation Claim 

 20.  Approximately three to four months before Petitioner 

received the warning letter for using his cell phone while 

operating a FedEx vehicle, Petitioner claims he saw Henderson 
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alone with a female FedEx employee.  Petitioner testified he 

arrived at the Tallahassee station at 3:00 a.m., and saw 

Henderson leaning over the driver's side door of a truck.  

Petitioner testified "I can't say what I saw, but I saw him -- 

when they saw me, they parted ways."  Petitioner further 

testified, "Pretty much he leaned over in the driver's side door 

and whatever they did, if they kissed, they kissed.  I'm not 

sure what they did, but, yes, that's what I saw at three in the 

morning." 

 21.  Petitioner told several of his friends and co-workers 

what he had seen but did not report the incident to anybody in 

management or Human Resources.  

CONCLUSIONS OF LAW 

 

 22.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding.  §§ 120.569, 120.57(1), and 760.11, Fla. Stat. 

(2010). 

 23.  Pursuant to section 760.10: 

  (1)  It is an unlawful employment practice 

  for an employer: 

 

(a) To discharge or to fail or refuse to 

  hire any individual, or otherwise to 

  discriminate against any individual with 

  respect to compensation, terms, conditions, 

  or privileges of employment, because of such 

  individual's race, color, religion, sex, 

  national origin, age, handicap, or marital 

  status. 
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 24.  Florida courts interpret chapter 760, Florida 

Statutes, in accordance with federal anti-discrimination laws, 

codified under Title VII of the Civil Rights Act of 1964 (Civil 

Rights Act), as amended in 42 U.S.C. section 2000e, et seq. 

 25.  Petitioner has the ultimate burden to prove 

discrimination by direct or indirect evidence.  Texas Dep’t 

of Cmty. Aff. v. Burdine, 450 U.S. 248, 253 (1981).  Direct 

evidence is admissible evidence, which if believed, would prove 

the existence of discrimination without any need for inference 

or presumption.  Petitioner offered no such evidence. 

 26.  Absent direct evidence of discrimination, Petitioner 

must prove discrimination by indirect or circumstantial 

evidence.  To prove discrimination by indirect or circumstantial 

evidence, Petitioner must first establish a prima facie case of 

the following elements: (a) he is a member of a protected group; 

(b) he is qualified to do his job; (c) he was subjected to an 

adverse employment action; and (d) similarly-situated employees, 

who are not members of a protected group, were treated more 

favorably than Petitioner.  See McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973). 

 27.  Pursuant to this analysis, Petitioner has the initial 

burden of establishing by a preponderance of the evidence a 

prima facie case of unlawful intentional discrimination.  

Failure to establish a prima facie case of discrimination ends 
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the inquiry.  See Ratliff v. State, 666 So. 2d 1008, 1012 n.6 

(Fla. 1st DCA 1996), aff'd, 679 So. 2d 1183 (Fla. 1996) (citing 

Arnold v. Burger Queen Sys., 509 So. 2d 958 (Fla. 2d DCA 1987)). 

 28.  If Petitioner establishes his prima facie case, the 

employer then must articulate a legitimate, non-discriminatory 

reason for the challenged employment decision.  Burdine, 450 

U.S. at 254.  The employer is required only to "produce 

admissible evidence, which would allow the trier of fact 

rationally to conclude that the employment decision had not been 

motivated by discriminatory animus."  Burdine, 450 U.S. at 257. 

 29.  If the employer produces evidence of a 

nondiscriminatory reason for the adverse action, the burden 

shifts back to Petitioner to prove that the employer's reason 

was a pretext for discrimination.  St. Mary's Honor Center v. 

Hicks, 509 U.S. 502, 503 (1993). 

 30.  Petitioner has failed to prove a prima facie case of 

discrimination.  Here, Petitioner failed to establish a prima 

facie case of unlawful discrimination using circumstantial 

evidence.  He presented no evidence of any comments or 

statements by anyone that would support any inference of 

discrimination.  He also produced no credible evidence that any 

similarly-situated drivers/couriers outside his protected 

classification were treated more favorably than he, as was his 

burden under McDonnell Douglas.  See Campbell v. Dominick's 
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Finder Foods, Inc., 85 F. Supp 2d 866, 872 (N.D. Ill. 2000) ("To 

establish this element, [the claimant] must point to similarly 

situated non-[African American] employees who engaged in similar 

conduct, but were neither disciplined nor terminated."). 

 31.  Petitioner offered no admissible evidence whatsoever 

of any non-African-American drivers/couriers who were found to 

have violated Respondent's policy prohibiting the use of 

electronic devices while operating a vehicle that were not 

issued a warning letter.  Conversely, Respondent offered 

unrebutted evidence that its operations managers had issued 

warning letters to non-African-American couriers whom they 

observed using electronic devices while operating their FedEx 

vehicle -- precisely the same circumstances under which 

Petitioner was issued his final warning letter.  This is 

consistent with the written policies of Respondent, of which 

Petitioner admitted he was fully aware. 

 32.  Even assuming, arguendo, that Petitioner could 

establish a prima facie case of discrimination, Respondent has 

proffered a legitimate non-discriminatory reason for issuing the 

final warning letter that ultimately resulted in Petitioner's 

termination.  Petitioner, however, did not prove that 

Respondent's legitimate business reason for issuing the warning 

letter is a pretext for unlawful discrimination.  See Issenbergh 

v. Knight-Ridder Newspaper Sales, Inc., 97 F.3d 436, 444 (11th 



14 
 

Cir. 1996) ("Conclusory allegations of discrimination, without 

more, are not sufficient to raise an inference of pretext or 

intentional discrimination where [a defendant] has offered 

extensive evidence of legitimate, non-discriminatory reasons for 

its actions.") (quoting Young v. General Food Corp., 840 F.2d 

825, 830 (11th Cir. 1988)) ("Once a legitimate, 

nondiscriminatory reason for dismissal is put forth by the 

employer, the burden returns to the plaintiff to prove by 

significant probative evidence that the proffered reason is a 

pretext for discrimination.")  The unrebutted evidence of record 

established that Respondent had a legitimate, non-discriminatory 

reason for issuing a warning letter to Petitioner -- namely, 

Henderson's personal observation of Petitioner’s using an 

electronic device while operating a FedEx vehicle. 

 33.  Moreover, it is not the role of the courts to second-

guess an employer's business judgment.  In Chapman v. AI 

Transport, 229 F.3d 1012, 1030 (llth Cir. 2000), the Eleventh 

Circuit reiterated that: 

[f]ederal courts do not sit as a super-

personnel department that 

reexamines an entity's business decisions.  

No matter how medieval a firm's practices, 

no matter how high-handed its decisional 

process, no matter how mistaken the firm's 

managers, [federal law] does not interfere.  

Rather our inquiry is limited to 

whether the employer gave an honest 

explanation of its behavior. 
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See also Elrod v. Sears, Roebuck & Co., 939 

F.2d 1466, 1470 (11th Cir. 1991); Nix v. 

WLCY Radio/Rahall Communications, 738 

F.2d 1181, 1187 (11th Cir. 1984) (An 

"employer may fire an employee for a good 

reason, a bad reason, a reason based on 

erroneous facts, or for no reason at all, as 

long as its action is not for a 

discriminatory reason.") 

 

 34.  Respondent need not even prove that Petitioner did, in 

fact, violate company policy.  Rather, this tribunal "need only 

determine that the [Respondent] in good faith believed" that 

Petitioner committed the act for which he was terminated. Elrod 

v. Sears, Roebuck & Co, 939 F.2d 1466, 1470 (11th Cir. 1991) 

(emphasis in original); see also Hawkins v. Ceco Corp., 883 

F.2d 977, 980 n.2 (11th Cir. 1989), cert. den., 495 U.S. 935 

(1990) (that the employee did not in fact engage in misconduct 

reported to the employer is irrelevant to the question whether 

the employer believed the employee had done wrong); Smith v, 

Papp Clinic, P.A., 808 F.2d 1449, 1452-53 (11th Cir. 1987) ("If 

the employer fired an employee because it honestly believed that 

the employee had violated a company policy, even if it was 

mistaken in such belief, the discharge is not 'because of race' 

and the employer has not violated § 1981.").  The clear and 

undisputed testimony of Henderson establishes that he honestly 

believed Petitioner had violated the policy prohibiting the use 

of electronic devices while operating a FedEx vehicle.  This 

belief was based not only on Henderson's own personal 
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observations, but also on Petitioner's own admission to 

Henderson that he was using his cell phone while operating the 

vehicle.  This evidence ends the inquiry. 

 35.  Petitioner offered no evidence that would even suggest 

Respondent was motivated by racial animus to issue the final 

warning letter to Petitioner.  Accordingly, Petitioner failed to 

meet his ultimate burden of proving that Respondent engaged in 

unlawful intentional discrimination by issuing a warning letter.  

To the contrary, Petitioner has proffered nothing more than his 

own personal belief and speculation concerning the motives for 

Respondent's actions.  This alone is not sufficient to satisfy 

Petitioner's burden of proving intentional discrimination.  See 

Avril v. Village South, Inc., 934 F. Supp. 412, 417 (S.D. Fla. 

1996) ("[a] plaintiffs mere belief, conjecture, or speculation 

that he or she was discriminated against is not sufficient to 

support an inference of discrimination or to satisfy the 

plaintiffs burden.").  Respondent has offered a legitimate non-

discriminatory reason for issuing the warning letter.  The 

greater weight of evidence clearly indicates that Respondent did 

not engage in an unlawful employment practice. 

 36.  Petitioner has also asserted a claim of unlawful 

retaliation (by Henderson), predicated upon his observation of 

Henderson with a female FedEx employee in the early morning 

hours. 
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 37.  "It is an unlawful employment practice for an 

employer. . .to discriminate against any person because the 

person has opposed any practice which is an unlawful employment 

practice under this section, or because that person has made a 

charge, testified, assisted, or participated in any manner in an 

investigation, proceeding, or hearing under this section." 

§ 760.10(7), Fla. Stat. 

 38.  Section 760.10(7) is identical to the language found 

at 42 U.S.C. section 2000e-3(a), with the exception that the 

paragraph begins, "It is" in the Florida version and begins, "It 

shall be" in the Federal version.  The difference in the first 

few words has no effect on the meaning of the statutes. 

     39.  "Under the opposition clause, an employer may not 

retaliate against an employee because the employee 'has opposed 

any practice made an unlawful employment practice by this 

subchapter.'  42 U.S.C. § 2000e-3(a).  And, under the 

participation clause, an employer may not retaliate against an 

employee because the employee 'has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this subchapter.'   

Id." EEOC v. Total Sys. Servs., Inc., 221 F.3d 1171, 1174 (11th 

Cir. 2000). 

 40.  "The statute's participation clause 'protects 

proceedings and activities which occur in conjunction with or 
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after the filing of a formal charge with the EEOC.'. . . The 

opposition clause, on the other hand, protects activity that 

occurs before the filing of a formal charge with the EEOC, such 

as submitting an internal complaint of discrimination to an 

employer, or informally complaining of discrimination to a 

supervisor."  Muhammad v. Audio Visual Servs. Grp., 380 Fed. 

Appx. 864, 872 (11th Cir. Ga. 2010) (quoting Total Sys. Servs., 

221 F.3d at 1174); see also Rollins v. State of Fla. Dep't of 

Law Enf., 868 F.2d 397, 400 (11th Cir. 1989). 

 41.  This record is devoid of any evidence that Petitioner 

ever "made a charge, testified, assisted, or participated in any 

manner in an investigation, proceeding, or hearing" prior to his 

termination from employment.  Accordingly, Petitioner cannot 

establish a retaliation claim under the statute's participation 

clause as a matter of law. 

 42.  "To establish a prima facie case of retaliation under 

Title VII, Plaintiff 'must show that: (1) [she] engaged in 

statutorily protected activity; (2) [she] suffered a materially 

adverse action; and (3) there was a causal connection between 

the protected activity and the adverse action.'"  Root v. Miami-

Dade County, 2010 U.S. Dist. LEXIS 117811 at *11 (S.D. Fla. 

Aug. 6, 2010) (quoting Howard v. Walgreen Co., 605 F.3d 1239, 

2010 WL 1904966, at *5 (11th Cir. 2010)); see also Goldsmith v. 

Bagby Elevator Co., 513 F.3d 1261, 1277 (11th Cir. 2008). 
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 43.  The first element of Petitioner's prima facie case of 

retaliation under the opposition clause requires him to 

establish that he engaged in statutorily protected opposition 

conduct.  To do so, Petitioner must show that he opposed conduct 

by the employer based upon an objectively reasonable belief that 

the employer was engaged in unlawful employment practices.  See 

e.g., Harper v. Blockbuster Ent. Corp., 139 F.3d 1385, 1388 

(llth Cir. 1998); Brown v. Sybase, Inc., 287 F. Supp 2d 1330, 

1346-47 (S.D. Fla. 2093). 

 44.  In addition, Petitioner must show that the decision-

maker responsible for the adverse action was actually aware of 

the employee's protected opposition at the time the 

decisionmaker took the adverse action.  See Brown, 287 F. Supp 

2d at 1347; see also Brungart v. BellSouth Telecomm., Inc., 231 

F.3d 791, 799 (11th Cir. 2000); Holifield v. Reno, 115 F.3d 

1555, 1566 (11th Cir. 1997).  A court will not presume that a 

decisionmaker was motivated to retaliate by something unknown to 

him or her.  See Brungart, 231 F.3d at 799.  Thus, in order to 

constitute protected opposition activity, Petitioner must, at 

the very least, communicate his belief that illegal 

discrimination is occurring.  See Webb v. R & B Holding Co., 992 

F. Supp. 1382, 1389 (S.D. Fla. 1998) ("It is not enough for the 

employee merely to complain about a certain policy or certain 

behavior...and rely on the employer to infer that discrimination 
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has occurred."); see also Johnson v. Fla., 2010 U.S. Dist. LEXIS 

42784, 4-5 (N.D. Fla. Mar. 30, 2010).  In sum, Petitioner failed 

to establish his prima facie case of retaliation under the 

opposition clause.  There is no credible evidence that he ever 

complained about discrimination or in any manner opposed what he 

believed to be unlawful conduct during his employment. 

 45.  The sole basis for Petitioner's claim of retaliation 

is his contention that, on a single occasion, he observed 

Henderson interacting in an inappropriate manner with a female 

employee at the station.  Petitioner conceded that he never 

complained about his observations to anyone in management or 

human resources at FedEx.  To the contrary, Petitioner's 

testimony established that he told no one other than a few of 

his close friends and co-workers -- none of whom are in a 

management position with Respondent. 

 46.  Petitioner presented no credible evidence to establish 

his personal belief that illegal discrimination had occurred. 

Further, Petitioner presented no credible evidence to establish, 

or to even support a reasonable inference, that he ever 

communicated to Respondent a belief that illegal discrimination 

was occurring.  Petitioner did not engage in any protected 

activity, and he therefore failed to establish the first prong 

of his prima facie case of retaliation. 



21 
 

 47.  Petitioner's claim of retaliation appears to rest 

solely on the temporal proximity between his observation of 

Henderson and his subsequent receipt of a warning letter three 

to four months later, resulting in his termination. 

 48.  Temporal proximity between an employee's protected 

activity and his employer's adverse employment action, standing 

alone, is insufficient to establish the third prong of a prima 

facie case of retaliation.  Rather, "[i]f there is a substantial 

delay between the protected expression and the adverse action in 

the absence of other evidence tending to show causation, the 

complaint of retaliation fails as a matter of law."  Higdon v. 

Jackson, 393 F.3d 1211, 1220 (11th Cir. 2004) (noting that the 

Supreme Court has stated that temporal proximity must be very 

close, and citing cases that hold a 3 to 4 month gap between the 

protected activity and the adverse employment action is 

insufficient to support a prima facie retaliation claim); 

Wascura v. City of South Miami, 257 F.3d 1238, 1245 (11th Cir. 

2001) (three and one-half month period is insufficient); Lewis 

Y. Holsum of Fort Wayne, Inc., 278 F.3d 706 (7th Cir. 2002) 

(four-month period is insufficient); Anderson v. Coors Brewing 

Co., 181 F.3d 1171 (lOth Cir. 1999) (three-month period is 

insufficient); Richmond v. ONEOK, Inc., 120 F.3d 205, 209 (l0th 

Cir. 1997) (three-month period is insufficient).  Thus, the mere 

fact that Respondent enforced its electronic device policy 
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against Petitioner three to four months after he allegedly 

observed Henderson with the female employee does not support his 

retaliation allegation.  Spence v. Panasonic Copier Co., 46 F. 

Supp. 2d 1340 (N.D. Ga.), aff'd., 204 F.3d 11220 (11th Cir. 

1999). 

 49.  Even if Petitioner's indeterminate observation of 

Henderson possibly engaging in inappropriate behavior were 

enough to support a claim under the retaliation provision, 

Petitioner must nevertheless provide sufficient evidence to 

establish a causal relationship between his protected act 

(observing the inappropriate conduct) and the adverse action 

taken against him (being fired).  Sauzek v. Exxon Coal USA, 

Inc., 202 F.3d 913, 918 (7th Cir. 2000).  In this case, the only 

evidence that Petitioner has offered is the suspicious timing of 

his observations and his termination.  However, this evidence 

alone does not support a reasonable inference of retaliation.  

Stagman v. Ryan, 176 F.3d 986, 1001 (7th Cir. 1990).  “The mere 

fact that one event preceded another does nothing to prove that 

the first event caused the second.”  Sauzek, at 918. 

 50.  On this record, Petitioner did not offer any evidence 

aside from the suspicious timing of his termination.  Without 

evidence to prove a causal relationship between his early-

morning observation of Henderson and his termination, Petitioner 

has failed to support his retaliation claim.  Id. at 918. 
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RECOMMENDATION 

 Based on the foregoing Findings of Facts and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

DONE AND ENTERED this 24th day of August, 2011, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 24th day of August, 2011. 

 

 

ENDNOTE 

 
1/
  In his written account of May 17, 2010, Petitioner states 

that the FedEx truck transmission was in "park" while he was 

changing the song on his cell phone, and once he found a song 

that he liked, he put the vehicle in "drive" and exited the 

parking lot.  However, at hearing Petitioner testified that once 

he changed the song "he put the phone back down, started the 

truck and drove off."  In either event, Petitioner had the cell 

phone on his person while on the FedEx clock, in violation of 

Policy 4-5 of the Safety Manual. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 

 

 




