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Case No. 11-2767 

   

RECOMMENDED ORDER 

A final hearing was held in this matter before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on July 11, 2011. 

APPEARANCES 

For Petitioner:  Luis G. Arias, pro se 

                 3526 Laurel Leaf Drive 

                 Orange Park, Florida  32065 

 

For Respondent:  G. Alan Howard, Esquire 

                 Milam, Howard, Nicandri, 

                   Dees & Gillam, P.A. 

                 14 East Bay Street 

                 Jacksonville, Florida  32202 

 

STATEMENT OF THE ISSUE 

The issue is whether Respondent committed an unlawful 

employment practice in violation of the Florida Civil Rights Act 

of 1992, as amended.  



 2 

PRELIMINARY STATEMENT 

Petitioner filed an Employment Complaint of Discrimination 

on November 29, 2010, alleging that he was pushed out of his 

sales position with Respondent on the basis of his age (59) 

after a younger salesman (45) was hired.  Following an 

investigation, the Florida Commission on Human Relations (FCHR) 

issued a Determination:  No Cause on April 25, 2011, finding 

that no unlawful employment practice occurred.  Petitioner 

timely filed a Petition for Relief with FCHR challenging its 

Determination:  No Cause.  The Petition was referred to the 

Division of Administrative Hearings and proceeded to hearing on 

July 11, 2011.   

At the hearing, Petitioner testified on his own behalf, 

presented the testimony of Robert Battinelli, and offered 

Exhibits 1 through 5, all of which were admitted into evidence 

except for Exhibit 1.  At the close of Petitioner's case in 

chief, Respondent moved to relinquish jurisdiction to FCHR and 

moved to dismiss on the grounds that Petitioner failed to 

present a prima facie case of discrimination and, therefore, no 

disputed issue of material fact existed for determination by the 

Division of Administrative Hearings.  Following argument by 

counsel for Respondent and a response by Petitioner, the 

undersigned granted Respondent's motion.  However, pursuant to 

Florida Administrative Code Rule 28-106.215, the parties must be 
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afforded the opportunity to "submit proposed findings of fact, 

conclusions of law, orders and memoranda on the issues within a 

time designated by the presiding officer."  Accordingly, the 

undersigned entered an order on July 13, 2011, allowing the 

parties 10 days from the date of the filing of the transcript to 

file post-hearing submittals.  

The Transcript was filed on July 27, 2011.  Respondent 

filed its proposed findings of fact and conclusions of law on 

August 2, 2011.  No proposed recommended findings of fact and 

conclusions of law were filed by Petitioner. 

References to statutes are to Florida Statutes (2010) 

unless otherwise noted.   

FINDINGS OF FACT 

1.  Petitioner was employed for approximately five years 

with Respondent as a salesman.     

2.  RF Group, LLC, is a limited liability company, doing 

business as Respondent, McGowan's Heating and Air Conditioning, 

and is a company engaged in the heating and air conditioning 

business.   

3.  Petitioner was a successful salesman for four and one-

half years with the company until a new salesman was hired.  

According to Petitioner, the new salesman was given most of the 

sales leads and Petitioner was cut out.  
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4.  Eventually, Petitioner's salary was reduced due to a 

decrease in his sales performance.  He attributes his decrease 

in sales production to Respondent choosing the new salesman over 

him.   

5.  Although he claimed age discrimination in his initial 

complaint, Petitioner offered no evidence or testimony that he 

was not given the sales leads due to his age and that the 

younger salesman received the leads because Respondent 

considered Petitioner too old to conduct his business. 

6.  Petitioner resigned his position with Respondent 

because he was not making enough salary.  

7.  After his resignation, Petitioner went to work with 

Total Air Care, but his employment was terminated due to company 

lay-offs in October 2010.  

CONCLUSIONS OF LAW 

8.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.11(4)(b), Fla. Stat.   

9.  Section 760.10(1)(a), Florida Statutes, states as 

follows: 

(1)  It is an unlawful employment practice 

for an employer: 

 

(a)  To discharge or to fail or refuse to 

hire any individual, or otherwise to 

discriminate against any individual with 

respect to compensation, terms, conditions, 
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or privileges of employment, because of such 

individual's race, color, religion, sex, 

national origin, age, handicap, or marital 

status. 

 

10.  Petitioner is an "aggrieved person," and Respondent is 

an "employer" within the meaning of section 760.02(10) and (7), 

respectively. 

11.  The Florida Civil Rights Act (FCRA), sections 760.01 

through 760.11, as amended, was patterned after Title VII of the 

Civil Rights Act of 1964, 42 U.S.C. 2000 et seq.  Federal case 

law interpreting Title VII is applicable to cases arising under 

the FCRA.  See Green v. Burger King Corp., 728 So. 2d 369,  

370-71 (Fla. 3d DCA 1999); Fla. State Univ. v. Sondel, 685 So. 

2d 923 (Fla. 1st DCA 1996). 

12.  Petitioner has the burden of proving by a 

preponderance of the evidence that Respondent has discriminated 

against him.  See Fla. Dep't of Transp. v. J.W.C. Co., Inc., 396 

So. 2d 778 (Fla. 1st DCA 1981). 

13.  The United States Supreme Court has established an 

analytical framework within which courts should examine claims 

of discrimination, including claims of age discrimination.  In 

cases alleging discriminatory treatment, Petitioner has the 

initial burden of establishing, by a preponderance of the 

evidence, a prima facie case of discrimination.  St. Mary's 



 6 

Honor Ctr. v. Hicks, 509 U.S. 502 (1993); Combs v. Plantation 

Patterns, 106 F.3d 1519 (11th Cir. 1997). 

14.  Petitioner can establish a prima facie case of 

discrimination in one of three ways:  (1) by producing direct 

evidence of discriminatory intent; (2) by circumstantial 

evidence under the framework set forth in McDonnell Douglas 

Corp. v. Green, 411 U.S. 792 (1973); or (3) by establishing 

statistical proof of a pattern of discriminatory conduct.  

Carter v. City of Miami, 870 F.2d 578 (11th Cir. 1989).  If 

Petitioner cannot establish all of the elements necessary to 

prove a prima facie case, Respondent is entitled to entry of 

judgment in its favor.  Earley v. Champion Int'l Corp., 907 F.2d 

1077 (11th Cir. 1990). 

15.  To establish a prima facie case of discrimination, 

Petitioner must show:  (1) that he is a member of a protected 

class; (2) that he suffered an adverse employment action; 

(3) that he received disparate treatment from other similarly-

situated individuals in a non-protected class; and (4) that 

there is sufficient evidence of bias to infer a causal 

connection between his age or sex and the disparate treatment.  

Andrade v. Morse Operations, Inc., 946 F. Supp. 979, 982 (M.D. 

Fla. 1996). 

16.  Petitioner made a prima facie showing that due to his 

age, 59, he is a member of a protected class, but failed to make 
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a prima facie case that he suffered an adverse employment action 

since he voluntarily resigned his position with Respondent.  

Petitioner further failed to show he received dissimilar 

treatment from other individuals in a non-protected class, and 

that there was any bias against him. 

17.  Petitioner's case is predicated on his statement that 

the newly-hired salesman was "given all the leads" and he was 

cut out of the opportunity to successfully make sales for 

Respondent.  Other than his apparent belief that he was treated 

unfairly, Petitioner offered no evidence, whether direct, 

circumstantial, or statistical of the alleged discrimination. 

18.  Although Petitioner may have been treated unfairly, he 

has not alleged or proven a violation of the Florida Civil 

Rights Act.  The law does not require an employer to be fair; 

the law only requires that an employer not discriminate.  In 

Damon v. Fleming Supermarkets of Fla., Inc., 196 F.3d 1354, 1361 

(11th Cir. 1999), the court noted that courts "are not in the 

business of adjudging whether employment decisions are prudent 

or fair.  Instead our sole concern is whether unlawful 

discriminatory animus motivates a challenged employment 

decision."  

19.  Based upon the evidence and testimony offered at 

hearing, Petitioner failed to establish a prima facie case 

against Respondent for age or any other type of discrimination.  
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Accordingly, Respondent cannot be found to have committed the 

"unlawful employment practice" alleged in the employment 

discrimination charge, which is the subject of this proceeding.  

Therefore, the employment discrimination charge should be 

dismissed.  

RECOMMENDATION 

Based upon the Findings of Fact and Conclusions of Law, 

it is  

RECOMMENDED that the Florida Commission on Human Relations 

issue a final order finding Respondent not guilty of the 

"unlawful employment practice" alleged by Petitioner and 

dismissing Petitioner's employment discrimination charge.   

DONE AND ENTERED this 11th day of August, 2011, in 

Tallahassee, Leon County, Florida. 

S                                   

ROBERT S. COHEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 11th day of August, 2011. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case.  

 




