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Case No. 10-10425 

  
RECOMMENDED ORDER 

 
Pursuant to notice, a hearing was conducted in this case 

before J. D. Parrish, a designated Administrative Law Judge of 

the Division of Administrative Hearings, on February 16, 2011, 

by video teleconference with the parties appearing from 

Melbourne, Florida.   

APPEARANCES 
 
For Petitioner:  David J. Daniels, III, pro se 
                 1827 Abbey Ridge Drive 
                 Merritt Island, Florida  32953 
 
For Respondents: Edna Kiser, Property Manager 
                 1855 Abbey Ridge Drive 
                 Merritt Island, Florida  32953 
 

STATEMENT OF THE ISSUES 
 
Whether Respondents, Edna Kiser as property manager, and 

Edward F. Soltesz, Jr., as owner (Respondents), committed an 

unlawful housing practice as alleged in the Petition for Relief, 
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filed with the Florida Commission on Human Relations (FCHR), 

and, if so, what relief should Petitioner, David J. Daniels, 

III, (Petitioner), be granted.  

PRELIMINARY STATEMENT 

On November 24, 2010, the FCHR transmitted Petitioner’s 

Petition for Relief to the Division of Administrative Hearings 

(DOAH) for formal proceedings.  Petitioner claimed that 

Respondents discriminated against him on account of his 

disability.  More specifically, Petitioner maintained that he 

was wrongfully treated because when Respondents learned of his 

disability they refused to maintain his rental unit; refused to 

make repairs; refused to accept or return his telephone calls; 

refused to accept certified mailings; used negative and 

derogatory language to him and about him; and ultimately forced 

him out of his home.  Respondents timely denied the allegations 

of the case, and an administrative hearing was scheduled.   

At the hearing, Petitioner testified on his own behalf and 

presented testimony from Denva McKenzie, Jeana McCrosson, and 

Clinton Miles, Jr.  Petitioner’s Exhibits Composite 1-2 were 

admitted into evidence.  Respondents offered testimony from 

Jimmie Kiser, Barbara Scoville, and Edna Kiser.  A transcript of 

the proceedings has not been filed.  The parties were granted 

ten days from the hearing within which to file proposed 

recommended orders.  Petitioner filed a Proposed Order on 
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February 28, 2011, that has been considered in the preparation 

of this Order. 

FINDINGS OF FACT 

1.  Petitioner is a male, who alleged he is an HIV positive 

patient.  Although not established directly in this case, it is 

accepted that Petitioner is HIV positive for the purpose of 

considering whether he is a “handicapped” person under housing 

discrimination laws.  Respondents have not disputed Petitioner 

is HIV positive. 

2.  Respondent, Edna Kiser, is the property manager of 

rental property located at 408 Jackson Avenue (Apartment 2), 

Cape Canaveral, Florida (the property).  At all times material 

to the allegations of this case, Ms. Kiser was the principal 

person who dealt with Petitioner.   

3.  Respondent, Edward F. Soltesz, Jr., is the owner of the 

property.  Mr. Soltesz is Ms. Kiser’s brother.  There is no 

evidence that Mr. Soltesz personally did any of the acts 

complained of by Petitioner.  Mr. Soltesz does not reside in 

Florida, and had no personal dealings with the repairs 

Petitioner identified in his complaint.  Mr. Soltesz relied on 

his sister to manage the property.  

4.  In July 2009, Petitioner leased the property from  

Ms. Kiser.  The term of the rental agreement specified August 1, 

2009, through July 31, 2010.  Although, Respondents prefer long-
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term tenants, Petitioner’s lease specified the one-year term.  

Because of past experiences with bad checks, Respondents 

required that Petitioner (and all tenants) remit the monthly 

rent by cash, cashier’s check, or money order.  Ms. Kiser has 

health issues that adversely impact her job as property manager.  

Remitting rent in the manner proscribed was an accommodation all 

tenants were required to make to assist her to timely process 

rent payments.  Petitioner was aware of this requirement at the 

time the lease was signed.  All tenants were treated similarly. 

5.  On or about March 2010, Petitioner lost his job and 

became financially challenged.  To seek help with his 

obligations, Petitioner contacted Project Response of Brevard, 

Inc. (PR), an entity affiliated with the United Way (UW), for 

rent assistance.  In order for PR to process paperwork to 

facilitate payment of Petitioner’s rent, Mr. Soltesz had to 

provide certain sensitive information that he was reluctant to 

give.  For example, Ms. Kiser thought PR required Mr. Soltesz’ 

social security number.  After working through the red tape of 

getting all the forms completed, UW began issuing checks for 

Petitioner’s rent.  The new payment system did not accommodate 

Ms. Kiser’s limitations.   

6.  Petitioner maintains that at or about the time the new 

payment system went into operation, Ms. Kiser became aware of 

Petitioner’s disability.  The weight of the credible evidence 
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does not support that fact.  Ms. Kiser knew that Petitioner was 

gay; she did not know he was HIV positive, at that time.   

7.  Moreover, even had Ms. Kiser known he was HIV positive, 

the undisputed evidence established she worked with PR and UW to 

allow Petitioner’s rent to be paid by check.  Although all other 

tenants were required to remit rent as previously described, she 

accommodated Petitioner’s financial issue and allowed his 

payment by check.   

8.  In June 2010, Petitioner contacted Respondents to 

complain that his air-conditioning system did not cool the 

apartment sufficiently.  Ms. Kiser’s husband went to the 

property to check the air-conditioning unit and verified that 

the system was cooling.  Nevertheless, the air-conditioning 

system did not cool the apartment to suit Petitioner.   

9.  Consequently, Petitioner complained again about the 

unit not cooling the home.  Ms. Kiser advised Petitioner that 

she would send a repairperson out to the apartment, but that if 

the repairperson found no problem with the unit, Petitioner 

would be required to pay the bill for the service call.  The 

parties could not agree on the issue of whether or not the air-

conditioning unit operated properly.  Ultimately, based upon the 

disagreement, Respondents notified Petitioner that the lease 

would not be renewed.  
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10. In an attempt to appease Petitioner, Respondents 

offered him a portable air-conditioning unit to supplement the 

apartment system.  Petitioner was not happy that the electric 

bill for his apartment was high.  He did not want to use the 

portable unit, he wanted Respondents to replace the system so 

that the property would be cool.  Respondents declined to 

replace the air-conditioning system.  They asserted that the 

uncommonly high heat index contributed to the warmth of the 

apartment.   

11.  After Petitioner vacated the apartment, Mr. Kiser 

replaced the registers in the property.  Petitioner had 

exchanged the original registers with ones that constricted the 

flow of air.  When the appropriate registers were reinstalled, 

the air-conditioning unit cooled the apartment.  As of the date 

of the hearing, the air-conditioning system for the property was 

operational and the current tenant has not complained about the 

sufficiency of the air-conditioning system.   

12.  Respondents did not refuse to maintain the rental 

unit. 

13.  Respondents did not refuse to make repairs to the 

unit. 

14.  Respondents did not use negative and derogatory 

language to Petitioner or about him.  Petitioner was welcomed to 
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the property.  At one time, Petitioner and Ms. Kiser considered 

going into business together. 

15.  The parties’ relationship deteriorated over two 

issues: the rent being paid by check and Petitioner’s complaints 

about the air-conditioning system. 

16.  Petitioner’s disability did not influence Respondents’ 

treatment of him. 

17.  The refusal to renew the lease resulted from the 

animosity that developed between Ms. Kiser and Petitioner.  The 

root of that animosity was anchored in the air-conditioning 

matter, not Petitioner’s disability.  

18.  Moreover, there is no evidence that Mr. Soltesz knew 

about Petitioner’s disability; failed to repair or replace the 

air-conditioning system; made any comments public or private 

regarding Petitioner’s disability; or made the decision not to 

renew Petitioner’s lease.   

19.  Finally, there is no evidence that either Respondent 

failed to accept certified mail or failed to return telephone 

calls.  

CONCLUSIONS OF LAW 

20.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of these 

proceedings.  §§ 120.57(1) and 760.11, Fla. Stat. (2010). 
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21.  The Florida Fair Housing Act is codified in sections 

760.20 through 760.37, Florida Statutes.  Section 760.23, 

provides, in part: 

(1)  It is unlawful to refuse to sell 
or rent after the making of a bona fide 
offer, to refuse to negotiate for the sale 
or rental of, or otherwise to make 
unavailable or deny a dwelling to any person 
because of race, color, national origin, 
sex, handicap, familial status, or religion. 

 
(2)  It is unlawful to discriminate 

against any person in the terms, conditions, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection therewith, because 
of race, color, national origin, sex, 
handicap, familial status, or religion. 

 
*     *     * 

 
(7)  It is unlawful to discriminate in 

the sale or rental of, or to otherwise make 
unavailable or deny, a dwelling to any buyer 
or renter because of a handicap of: 

 
(a)  That buyer or renter; 
 
(b)  A person residing in or intending 

to reside in that dwelling after it is sold, 
rented, or made available; or 

 
(c)  Any person associated with the 

buyer or renter. 
 
(8)  It is unlawful to discriminate 

against any person in the terms, conditions, 
or privileges of sale or rental of a 
dwelling, or in the provision of services or 
facilities in connection with such dwelling, 
because of a handicap of: 

 
(a)  That buyer or renter; 



 9

(b)  A person residing in or intending 
to reside in that dwelling after it is sold, 
rented, or made available; or 

 
(c)  Any person associated with the 

buyer or renter. 
 
(9)  For purposes of subsections (7) 

and (8), discrimination includes: 
 
(a)  A refusal to permit, at the 

expense of the handicapped person, 
reasonable modifications of existing 
premises occupied or to be occupied by such 
person if such modifications may be 
necessary to afford such person full 
enjoyment of the premises; or 

 
(b)  A refusal to make reasonable 

accommodations in rules, policies, 
practices, or services, when such 
accommodations may be necessary to afford 
such person equal opportunity to use and 
enjoy a dwelling. 

 
22.  Section 760.22, provides, in part:   

(3)  "Discriminatory housing practice" 
means an act that is unlawful under the 
terms of ss. 760.20-760.37. 

 
(4)  "Dwelling" means any building or 

structure, or portion thereof, which is 
occupied as, or designed or intended for 
occupancy as, a residence by one or more 
families, and any vacant land which is 
offered for sale or lease for the 
construction or location on the land of any 
such building or structure, or portion 
thereof. 

 
*     *     * 

 
 (7)  "Handicap" means: 
 
(a)  A person has a physical or mental 

impairment which substantially limits one or 
more major life activities, or he or she has 
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a record of having, or is regarded as 
having, such physical or mental impairment; 
or 

(b)  A person has a developmental 
disability as defined in s. 393.063. 

 
(8)  "Person" includes one or more 

individuals, corporations, partnerships, 
associations, labor organizations, legal 
representatives, mutual companies, joint-
stock companies, trusts, unincorporated 
organizations, trustees, trustees in 
bankruptcy, receivers, and fiduciaries. 

 
*     *     * 

 
(10)  "To rent" includes to lease, to 

sublease, to let, and otherwise to grant for 
a consideration the right to occupy premises 
not owned by the occupant. 

 
23.  Section 393.063(9), Florida Statutes, defines 

“developmental disability” as: 

a disorder or syndrome that is 
attributable to retardation, cerebral palsy, 
autism, spina bifida, or Prader-Willi 
syndrome; that manifests before the age of 
18; and that constitutes a substantial 
handicap that can reasonably be expected to 
continue indefinitely. 

 
24.  The FCHR has the authority to issue an order 

prohibiting a discriminatory housing practice and providing 

affirmative relief from the effects of the practice.  Such 

relief may include quantifiable damages and reasonable 

attorney’s fees and costs.  The FCHR may adopt, reject, or 

modify a recommended order only as provided under  

section 120.57(1).  Judgment for the amount of damages and costs 

assessed pursuant to a final order by the FCHR may be entered in 
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any court having jurisdiction and may be enforced as any other 

judgment.  See § 760.35. 

25.  Petitioner's Petition for Relief alleged that he was 

subjected to discrimination based upon his disability.   

26.  Petitioner maintained that he was wrongfully treated, 

because when Respondents learned of his disability they refused 

to maintain his rental unit; refused to make repairs; refused to 

accept or return his telephone calls; refused to accept 

certified mailings; used negative and derogatory language to him 

and about him; and ultimately forced him out of his home.  

Pursuant to section 760.34(5), “[i]n any proceeding brought 

pursuant to this section or s. 760.35, the burden of proof is on 

the complainant.”  Petitioner must establish by a preponderance 

of the evidence that Respondents committed a prohibited act of 

discrimination. 

27.  In this case, Petitioner failed to meet his burden to 

establish a prima facie case of discrimination.  First, 

Petitioner did not establish that, as a matter of law, being HIV 

positive constitutes a “handicap” as that term is used in the 

law.  Petitioner did not establish that his condition 

substantially limits one or more major life activities.  Second, 

Petitioner did not establish by credible evidence that 

Respondents knew that he was HIV positive and that such 

condition caused discriminatory behavior on their part.   
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28.  In this case, Petitioner sought and was given an 

accommodation regarding payment of his rent.  With regard to the 

repair or replacement of the air-conditioning system for the 

property, Petitioner failed to prove that the system required 

repair beyond what Respondents provided.  Further, even if 

Respondents failed to repair a broken system, the failure to do 

so had nothing to do with Petitioner’s alleged disability.  

Regrettably, the parties reached an impasse regarding the air-

conditioning issue and could not amicably resolve their 

differences.  That dispute was not based upon discrimination. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Florida Commission on Human 

Relations issue a final order dismissing Petitioner’s Petition 

for Relief.  

DONE AND ENTERED this 13th day of April, 2011, in 

Tallahassee, Leon County, Florida. 

S                                  
J. D. PARRISH 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 13th day of April, 2011. 
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Larry Kranert, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this recommended order. Any exceptions 
to this recommended order should be filed with the agency that 
will issue the final order in this case. 




