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Pursuant to notice to all parties, a final hearing was 

conducted in this case commencing on June 16, 2010, and 

continuing on October 19, 20 and 28, 2010, in Naples, Florida, 

before Administrative Law Judge R. Bruce McKibben of the 

Division of Administrative Hearings.   
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STATEMENT OF THE ISSUE 

The issue in this case is whether Respondent, Pelican Bay 

Foundation ("Pelican Bay"), discriminated against Petitioner, 
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Timothy C. Harris ("Harris"), in violation of the Florida Civil 

Rights Act on the basis of Harris's race or color. 

PRELIMINARY STATEMENT 

Harris filed a Complaint of Discrimination with the Florida 

Human Relations Commission (the "Commission") in February 2008.  

The Commission issued a Determination: No Cause in July 2009.  

Harris timely filed a Petition for Relief, and the matter was 

referred to the Division of Administrative Hearings.   

At the final hearing, Harris testified on his own behalf, 

but did not call any other witnesses.  Petitioner's Exhibits A 

and E through M were admitted into evidence.  

Pelican Bay called six witnesses:  Tanya White, vice 

president and human relations director for Pelican Bay; William 

Boothe; Brian Warren; Rebecca Sue Butters, human resources 

manager; Bill Bowden, club services director; and James 

Hoppensteadt, president of Pelican Bay.  White was also called 

as a rebuttal witness.  Pelican Bay's Exhibits 1 through 4, 6, 9 

through 12, 14, 16, 17A-M, 18 (subparts D, H, I, J, N, T, AA 

through CC, EE through GG, II through KK, PP, SS, YY, A1 through 

C1, E1, F1, H1, and K1), and 19 through 22 were admitted into 

evidence.   

A transcript of the final hearing was ordered by the 

parties.  The Transcript was filed at the Division of 

Administrative Hearings on January 12, 2011.  By rule, the 
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parties were allowed ten days to submit proposed recommended 

orders.  However, due to logistical issues surrounding the 

filing of the Transcript, the parties stipulated to a date of 

February 1, 2011, to file their post-hearing submissions.  Each 

party timely submitted a Proposed Recommended Order, and each 

was duly considered in the preparation of this Recommended 

Order.  

FINDINGS OF FACT 

1.  Harris is an African-American male with dark skin 

tones.  At all times relevant hereto, Harris was the director of 

Information Technology ("IT") for Pelican Bay.   

2.  Pelican Bay is a homeowners' association made up of 

more than 700 members.  The members all reside in a community 

which is managed by Pelican Bay Foundation, Inc. (the 

"Foundation").  The community is a planned unit development and 

includes many amenities for its members, including restaurants, 

tennis courts, a large community center, and many other 

features.  It is an upscale living arrangement that the 

Foundation strives to make the best possible home for its 

members.  Pelican Bay employs more than 130 full-time employees 

and a hundred or so more during peak business months. 

3.  Harris was hired as the IT director on March 15, 2007.  

He had unsuccessfully applied for the same position previously, 

but was asked to apply again by White when the position 
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re-opened.  The prior IT director, Heather Mahalik, was still on 

site the day Harris took over, but she was leaving upon Harris's 

arrival. 

4.  Harris was hired as one of seven directors for Pelican 

Bay, each of whom had independent authority to carry out their 

assigned duties.  Harris's division, IT, was a support division 

as opposed to a customer service division, such as restaurants 

and recreation.  The directors were expected to work together in 

all areas in which their duties affected other directors' 

positions, whether it be service or support related.  Harris, as 

IT director, would necessarily have to interact with all the 

other directors, because the computer system was used by 

everyone. 

5.  Harris's salary at the time he was hired was 

approximately $65,000 per year.  At the time he was hired, 

Harris had one assistant, Dan Almaral.  Harris was told that he 

could hire a second assistant, but during the course of his 

employ, regularly said he was too busy to train a new person, so 

no additional assistant was ever hired.  At some point, Harris 

terminated his single assistant, because Harris believed Almaral 

was not always available when Harris needed him.  After 

terminating Almaral, Harris performed all of the IT duties by 

himself.  Based upon the evidence, that was more Harris's choice 

than Pelican Bay's desire. 
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6.  Almost immediately upon Harris's beginning work, the 

community's main computer server crashed.
1/
  Harris put in 

numerous overtime hours and was able to repair the server, at 

least temporarily.  Pelican Bay congratulated and praised Harris 

for his work on the computer system at that time.  His response 

was to tell his employer, "Y'all won't be seeing me for a while 

because I'll be playing golf."  It is clear the parties were on 

good terms at this point in time. 

7.  Notwithstanding the initial camaraderie, Harris was 

often viewed as too business-like and not a very social 

creature.  He was seen by his peers as too quiet and humorless.  

The president of Pelican Bay described Harris as defensive and 

evasive.  Harris admittedly had difficulty dealing with some of 

the other directors on a personal level.  As he stated during 

final hearing, when talking about his demeanor at work, "You 

don't pay me to be a jokester.  You pay me to be an IT 

director."  His personality seemed to be all business, all the 

time. 

8.  There were problems in the IT department even after 

Harris's initial repair of the server.  There were four primary 

problem areas, including:  (1) The telephone system; (2) 

employee time clocks; (3) the email system; and 4) the software 

programs, including the one affecting credit card terminals at 

the Pelican Bay restaurants. 
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9.  The telephone system was part of Harris's job 

responsibility.  The Pelican Bay community is spread out over a 

large area, and its phone system is integral to maintaining 

communication between the various service areas, e.g., the 

restaurants, recreation areas, etc.  During the Fall of 2007 the 

telephone system went down all across the Pelican Bay campus.  

Everyone but Harris seemed surprised by the situation.  Harris, 

however, said that the down-time was due to a scheduled 

change-over to a new voice-over IP telephone system.  That is, 

Harris intentionally took down the existing telephone system 

while he installed the new system.  Harris says other directors 

were notified of the change, but there is no evidence to support 

that contention.  At the time the phones went down, someone 

noticed boxes of new telephones stacked in a hallway and 

eventually surmised that the new system was being installed.  

There does not appear to have been any general, campus-wide 

notification as to exactly when the phone system would be 

changed, so many users were caught unaware.  This situation 

caused problems for many of the Pelican Bay employees and the 

other directors. 

10. The tennis center was especially adversely affected by 

the telephone system changeover.  Many of its court reservations 

were done via telephone.  Prior to the conversion, the center 

had two desktop phones and one cordless phone.  After the 
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changeover, it had only one telephone, a desktop version.  The 

cordless phone had been integral to assisting players out on the 

courts who had need for a telephone.  It was also used in case 

of emergencies to summon medical help.  Harris told the tennis 

director that the cordless phone would not work with the 

voice-over internet system which had gone into place.  However, 

as of the date of final hearing, the cordless phone had been 

configured into the voice-over internet system by an IT manager.  

The phone is currently working within that system without any 

problems. 

11. The employee time clocks were also within Harris's 

realm of responsibilities.  Shortly after Harris started work, 

the time clocks began to experience problems.  There had been 

some intermittent issues with the time clocks before Harris's 

arrival, but the problems increased in frequency and extent 

after Harris started work.  Some of the clocks would function 

properly while others did not.  As a result, employees were 

required to log in and out of work manually, i.e., on a sheet of 

paper.  The log-in sheets would then be entered by hand into the 

payroll system.  This required several extra days of work by the 

human resources (HR) department.  Furthermore, many employees 

became so skeptical about the time clocks that they would clock 

in manually, even after the time clocks had been repaired. 
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12. The email system also experienced significant problems 

during Harris's tenure.  The system would be down for days at a 

time, and once it came back up, many emails would be missing.  

Different employees lost different volumes of emails, but there 

were fairly universal losses by all employees.   

13. An HR software called JONAS was selected by the former 

IT director, Harris's predecessor.  Harris was told to get the 

JONAS software system in place as soon as possible.  However, 

Harris balked at implementing the system, saying that the 

Pelican Bay staff had not been sufficiently trained in its use.  

It does not appear that Harris was trained in operating the 

JONAS system either.  Harris never implemented JONAS while 

working at Pelican Bay.  The new system was put in place after 

Harris left his employment at Pelican Bay. 

14. Overall, the computer system did not work well when 

Harris was employed.  The first crash, which occurred the day he 

was hired or shortly thereafter, was not Harris's fault, but it 

was his responsibility to repair.  He did so after many hours of 

work and taking the entire system off-line for two or three 

days.  However, the system seemed never to work correctly after 

the repair.   

15. Another computer system crash occurred in December 

2007, just as Pelican Bay approached a critical time for data 

collection and annual reports.  Harris indicated that the 
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continuing problems with the computer system would require 

taking the entire system down for a couple of days.  Pelican Bay 

did not want to take the system down, and, so it operated in a 

less than optimal status for a period of time.  As a result of 

the continuing problems, the system crashed on or about 

December 19, 2007.  Harris did a very temporary fix, then took 

the system down entirely on December 24, 2007.  Harris then 

worked three straight days repairing the system.  He says he 

lived at work without showering or changing clothes the entire 

time he worked on the system.  The system was brought back up on 

December 27, 2007, but the restaurant functions were still not 

working at that time, a significant problem as the restaurants 

dealt with end-of-year parties and events.    

16. A significant dispute arose between Harris and Chas 

Tatigian, the director responsible for food and beverage 

services.  During some of the computer crashes, the restaurants 

could not order food electronically.  That is, the wait staff 

could not input an order directly to the kitchen; it had to be 

done manually on paper.  Although functional, the manual 

ordering of food was a vastly inferior method of operation.  

Tatigian complained profusely about the situation, but Harris 

seemed unmoved by the complaints.  On or near Mother's Day, one 

of the restaurants' busiest days, Harris refused to input a 

special menu on the computer system.  He opined that it was 
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Tatigian's responsibility to do so, even though IT had 

historically performed that function at Pelican Bay.  This 

unilateral change in policy created significant difficulties for 

the restaurants.  There were also intermittent problems 

concerning the processing of credit cards electronically, but 

Harris told Tatigian that his people could just do that function 

manually as well.  At the next director's meeting with the 

president, Tatigian and Harris exchanged heated words.  The 

president asked them to resolve their differences; they shook 

hands and Tatigian apologized to Harris.  There is no evidence 

as to whether Harris apologized to Tatigian. 

Computer Issues 

17. As stated earlier, the Pelican Bay computer system 

crashed in March 2007 and again in December 2007.  During the 

interim, there were consistent and repetitive problems with the 

system, including email errors, restaurant ordering system 

errors, time clock errors, and other related issues. 

18. During this time, there was no effective back-up for 

the computer.  Harris was backing up the entire Pelican Bay 

system on two 500-gigabyte USB drives which he stored at his 

home.  Those two drives could not back up everything on the 

system, and the back-ups were not done regularly.  The USB 

drives were not sufficient for restoring all information that 

might be lost.  At final hearing, Harris said that he never took 
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the backup data to his house, but that statement was 

contradicted by several sources. 

19. Harris was directed to (or volunteered to, the 

evidence is unclear) create a Help Desk for the purpose of 

dealing with user problems.  Although White and Hoppensteadt 

testified that the Help Desk was never created, Harris 

introduced an email from July 2007 describing use of the newly 

created Help Desk.  The email went to all directors for 

distribution to their staff.  By November 2007, there was an 

email from Harris saying the Help Desk was no longer 

functioning.  There was insufficient evidence at final hearing 

to make a determination as to whether the Help Desk was 

operational between July and November. 

20. At the beginning of 2008, Pelican Bay decided to have 

an outside, independent company do a thorough review (which was 

often referred to during the final hearing as an "audit") of the 

entire Pelican Bay computer system.  RSM McGladrey (the 

"Company") was hired to review the system and provide assistance 

eradicating all problems which were found.  William Boothe was 

the primary consultant for the Company.  His field team for the 

review consisted of Bryan Warren and Chip Fradet.  The review 

was initially scheduled for February 5 and 6, 2008.  Harris was 

not available on those dates, so as an accommodation to him, the 

dates were changed to February 6 and 7, 2008, then later moved 
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up to January 25 (a Friday) and 29, 2008 (the following 

Tuesday). 

21. The Company met with Harris as the review commenced, 

but did not tell him about any of Pelican Bay's concerns.  

Rather, they told Harris they were there to help him in any way 

possible.  Harris voiced some frustrations to the Company 

representatives about difficulty getting new items approved, but 

did not express any major grievance against Pelican Bay.  The 

field team then talked with several of the users, people who 

relied upon the computer system to perform their jobs.  The team 

received very negative feedback about Harris, leading them to 

further investigate Harris's operations.  The review turned up 

the following areas of concern: 

● The thin client point of service devices set up by Harris 

to provide service departments the ability to operate 

required a thin client server, but none was ever 

implemented or planned by Harris. 

● There was insufficient back-up of the computer, as 

discussed earlier herein.  Harris told the team about his 

two 500-gigabyte USB drives, but the team was never shown 

the drives and could not verify their existence.  The USB 

drives were not a proper means of backing up the Pelican 

Bay system. 
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● There were no regular back-ups being done on the 

computers, a major risk management error. 

● The Pelican Bay system was using software personally 

licensed to Harris for various applications, including 

Symantec and MicroSoft Windows 2003.  Such use is not 

usually allowed because personally licensed software is 

not meant for use by a large group such as Pelican Bay.  

Hoppensteadt said he was not aware of this situation 

until he found out during the Commission's investigation 

into Harris's discrimination complaint.
2/
  The president 

was not happy about the arrangement because Pelican Bay's 

finances would certainly allow for purchase of its own 

licensed software.  To Hoppensteadt's knowledge, Harris 

had never requested authorization to purchase the 

necessary licenses.  It is not clear from the evidence 

what licenses were in place prior to Harris's arrival at 

Pelican Bay. 

● Harris's operational plan called for the use of multiple 

software application servers for the JONAS club 

management solutions to offer redundancy in case of 

failed connectivity.  This plan would require 

synchronization of the JONAS system to allow multiple 

servers to operate the software.  JONAS does not offer 

such synchronization.   
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● The wireless access design employed by Harris allowed 

outside individuals to access Pelican Bay's private 

network. 

22. Although the Company representatives had initially 

felt that Harris would work with them to rectify the existing 

problems, that feeling changed at some point during the review.  

Harris became uncooperative and combative with the field team.  

Ultimately, the Company advised Pelican Bay that Harris was 

responsible for many of the system's failures or shortcomings. 

Alleged Discriminatory Acts 

23. There were five separate incidents or events which 

Harris believes constitute racial discrimination against him by 

Pelican Bay:  1) The choice of colors for Harris's office; 

2) Comments by a co-worker at lunch; 3) Comments by a co-worker 

who used an offensive analogy; 4) An anonymous email which was 

ugly in nature; 5) A note left on Harris's desk using the "N" 

word.  The circumstances surrounding each of those items are set 

forth below.  

Paint Colors 

24. Harris determined that the colors selected to paint 

his office had potentially racially insensitive names, to wit:  

Silk Knot (also referred to sometimes during the hearing as Slip 

Knot) and Cotton Field.  Harris says that such names could be 

offensive to a person of color.  Pelican Bay says the colors 
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were picked out prior to Harris being hired and were approved by 

White, an African-American woman.  The invoices for the paint 

purchases are dated August 8, 2007, i.e., after Harris was 

hired, but there was no competent evidence as to when the paint 

was actually ordered.  There is also no evidence that the colors 

of the paint were chosen with Harris's race in mind.  White said 

the names were just that, names, and she saw no racial 

undertones connected to the names. 

Lunch Comments 

25. During a lunch one day at a local Mexican restaurant, 

Harris was sitting with several co-workers.  Harris, as usual, 

was fairly quiet, simply listening to the conversation around 

him, rather than joining in.  Lisa Warren was sitting across the 

table from Harris, who was sitting in front of a large window.  

Warren said at one point that Harris should smile or say 

something so that she could see him.  Harris later told White 

that the comment was offensive to him.  Warren, on the other 

hand, seemed not to realize the potentially derogatory meaning 

of her statement.  When confronted by her superior, White, 

Warren was mortified and immediately drafted an apology to 

Harris.  She delivered the apology to Harris and verbally 

apologized as well.  Harris indicated that he accepted the 

apology and that he and Warren were "okay."  However, things 
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were never the same between Warren and Harris after that 

incident. 

Analogous Comment 

26. On or about October 24, 2007, Harris was involved in a 

director's meeting that was fairly contentious and strained.  At 

one point during the meeting, Larry Tomsic was referring to the 

morass of problems associated with the computer system.  He 

referred to them as a real "tar baby" of a problem.  After the 

meeting, Hoppensteadt told Tomsic that the comment was racially 

insensitive.  Tomsic said it was not meant to be; it was simply 

a literary reference to the Uncle Remus story about the animal 

getting stuck the more he struggled to extricate himself from 

the rabbit made of tar.  Nonetheless, Tomsic sent Harris an 

apology and asked that they remain friends.  Harris said that he 

was not terribly offended by the comment and accepted Tomsic's 

apology.  However, Harris did not consider Tomsic a friend.
3/
 

Email to White 

27. White received an anonymous email shortly after she 

became vice president of Pelican Bay.  The email dated April 4, 

2007, shortly after Harris was hired, was extremely ugly and 

used the "N" word several times.  The email was provided to 

local police for investigation.  Although the source of the 

email was tracked down to a friend of a former employee, its 

author was never actually identified.  White was appalled by the 
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content of the email, but brushed it off as the work of an 

ignorant person.  The email did not mention Harris, but Harris 

considered the email an example of racial discrimination at 

Pelican Bay. 

Note to Harris 

28. Harris provided the Commission with a copy of a note 

which he says was left on his desk in mid-April 2007, just a 

month after he was hired.  The note said, "Tim Harris, (sh)IT 

Director - Head [N] in Charge."  Harris had never shown the note 

to Hoppensteadt or White,
4/
 nor had he ever raised a complaint 

about the note during his employment.  The note surfaced only 

after Harris filed his discrimination claim against Pelican Bay.  

The authenticity of the note and its credibility as a 

discriminatory act against Harris, is doubtful.  If the note had 

actually existed, Harris would have been bound by Pelican Bay 

personnel policies to have reported it.  There is no credible 

evidence that he did so. 

29. At a meeting between Harris, White and Bill Bowden, 

there was a heated discussion wherein the participants expressed 

their frustrations.  Harris "exploded" at the meeting and yelled 

at Bowden, "Just because my skin is dark, don't think that I'm a 

dummy" or something to that effect.  This reference to race was 

raised by Harris, not directed at him.  There was no persuasive 

testimony as to what caused Harris to make that remark. 
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30. Harris referenced unspecified instances of being 

frustrated in the performance of his duties by un-named 

individuals.  He testified using terms like "stranger danger" 

and "push back," but without any showing as to how his 

frustrations related to discriminatory actions by any 

individuals.  All in all, Harris did not prove any 

discriminatory action by Pelican Bay or its employees directed 

at him. 

Suspicious Events and Circumstances   

31. While Harris was IT director, he was supposed to be a 

source of help for employees experiencing problems with 

computer-related issues.  Harris represented that he would be 

setting up a formal Help Desk to deal with questions, but 

whether the Help Desk was ever actually operational is 

questionable.  (See discussion in paragraph 19, above.)  

Butters, an HR manager, said that any time she complained to 

Harris the problem just got worse, so she stopped asking him for 

assistance. 

32. During a vacation out of state, Butters logged on to 

her computer to check her work emails and do some work-related 

tasks.  She saw that her mouse was being controlled remotely by 

someone else, so she called Harris immediately.  While she was 

talking to Harris, the phantom control of her computer stopped 

instantaneously.  Harris did not acknowledge using or 
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controlling her computer, and she saw no further evidence of 

that occurring.  Harris said he did not believe someone could 

remotely control Butters' computer, although that is a fairly 

common occurrence in business networks. 

33. Harris and Pelican Bay disagree as to whether Harris 

was entitled to or received performance evaluations.  Having 

been hired in March 2007, Harris would not have been eligible 

for an evaluation until March 2008.  His employment with Pelican 

Bay was terminated in February 2008.  In order to prove his 

entitlement to an evaluation, Harris produced an exhibit showing 

that Harris's name was included on a "Goal Attainment" form, an 

internal Pelican Bay document utilized by management to come up 

with employee bonuses.  That document, however, was a prototype 

that was eventually rejected by management.  It had never been 

distributed to directors.  Only three individuals--Hoppensteadt, 

White and Butters--were supposed to have access to and be able 

to review employee bonus reports.  Harris included copies of 

those reports in his complaint to the Commission.  When 

questioned, Harris could not say where the reports came from or 

how he came to be in possession of them.   

34. Likewise, a number of emails (altered to remove the 

identifying sender/recipient information) were submitted to the 

Commission by Harris.  Some of the emails were between employees 

at Pelican Bay, other than Harris.  Again, Harris could not 
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specify how he came to be in possession of those emails, only 

that someone gave them to him. 

35. Lastly, the seemingly most poignant and egregious 

example of possible discrimination against Harris was the sign 

purportedly placed on his desk.  The sign, containing racial 

slurs and provocative language, was never shown to Harris's 

direct supervisor.  White, who was at times Harris's confidant 

and a fellow person of color, disclaimed any knowledge of the 

sign until discovering it in the Commission's documents.  Her 

testimony in that regard is credible.  It does not appear that 

Harris was forthright in his testimony about the sign. 

Termination of Employment 

36. Based upon the Company's findings and recommendations, 

coupled with White and Hoppensteadt's own misgivings about 

Harris, it was ultimately decided to terminate Harris's 

employment with Pelican Bay.  On February 12, 2008, Hoppensteadt 

and White summoned Harris to the president's office and advised 

him that his employment was being terminated, effective 

immediately.  They explained to Harris that the IT department 

was being restructured to include a systems administrator to 

deal with user and equipment issues.  All network design 

projects would be done by way of an outside consultant.  The 

system administrator hired by Pelican Bay was a white male, but 

he was not hired in the same position vacated by Harris.  
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Rather, the system administrator was not a director-level 

position, was paid much less than Harris had been paid, and had 

different responsibilities than Harris. 

37. Harris was offered a severance package at that time.  

He was given an opportunity to review the elements before 

deciding whether to accept the package, which included 

one-month's salary.  Harris never did accept the severance 

package.
5/
 

38. Pelican Bay's normal policy when terminating the 

employment of director-level staff was to require the person to 

leave the premises immediately.  This policy was implemented so 

that the terminated employee would not face potential 

embarrassment and so that their access to confidential Pelican 

Bay information would be limited.  After being told his 

employment was terminated, Harris asked for and was given a few 

more days before his employment officially ended.  His last day 

of employment was February 15, 2008.  The testimony of 

Hoppensteadt and White is extremely credible as to the need to 

terminate Harris's employment and the basis for that 

termination. 

CONCLUSIONS OF LAW 

39. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 
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proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2011).
6/
 

40. The Florida Civil Rights Act of 1992 (the "Act") is 

codified in sections 760.01 through 760.11, Florida Statutes, 

and section 509.092, Florida Statutes.  Among other things, the 

Act makes certain actions by employers "unlawful employment 

practices" and gives the Commission authority--following an 

administrative hearing conducted pursuant to sections 120.569 

and 120.57--to issue an order "prohibiting the practice and 

providing affirmative relief from the effects of the practice, 

including back pay."  §§ 760.10 and 760.11(6).  In the instant 

case, Harris is seeking such affirmative relief. 

41. In a discrimination case, the petitioner has the 

initial burden of establishing a prima facie case of 

discrimination.  McDonnell Douglas Corp. v. Green, 411 U.S. 792, 

93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973).  In order to support a 

claim of discrimination under the Act, Harris must first 

establish that:  (1) he is a member of a protected class; (2) he 

was subjected to an adverse employment action; (3) his employer 

treated similarly-situated employees more favorably; and (4) he 

was qualified to do his job.   

42. Absent the ability to produce direct or statistical 

evidence of discrimination, which Harris did not do, then he 

must prove his prima facie case by circumstantial evidence.  
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Carter v. City of Miami, 870 F.2d 578, 581 (11th Cir. 1989).  

Harris established that he is a member of a protected class, 

that he was subjected to an adverse employment action, and that 

he was initially qualified to do his job.  As to whether other 

similarly-situated employees were treated differently is not 

entirely clear from the evidence.  However, giving Harris the 

benefit of the doubt, it will be considered for purposes of this 

Recommended Order that he did so. 

43. Once the petitioner proves a prima facie case of 

discrimination, the burden shifts to the respondent to proffer a 

legitimate, non-discriminatory reason for the action it took 

against the petitioner.  Texas Dep't of Cmty. Aff. v. Burdine, 

450 U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 2d 207 (1981).  The 

respondent's burden is one of production, not persuasion.  

Pelican Bay has established significant, non-discriminatory 

reasons for terminating Harris's employment.  The ongoing 

failures of the computer system and other IT-related services 

are sufficient reasons.  Harris's inability to interact 

professionally with his peers (the other directors) would also 

be a sufficient reason for termination, as long as the inability 

was not related to racially motivated problems.  The evidence in 

this case does not show any racially-motivated actions by 

Pelican Bay or its employees against Harris. 
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44. If the respondent articulates some legitimate, 

non-discriminatory reason for the adverse action, the burden 

then shifts back to the petitioner to prove that the proffered 

reason is pretext and that the respondent intentionally 

discriminated against the petitioner.  Id.  

45. In order to show pretext, the employee must 

"demonstrate that the proffered reason was not the true reason 

for the employment decision."  Burdine, 450 U.S. at 256.  The 

employee may succeed "by producing sufficient evidence to allow 

a reasonable finder of fact to conclude that the defendant's 

articulated reasons for its decision are not believable."  

Howard v. BP Oil Co., 32 F.3d 520, 526 (11th Cir. 1994).  The 

employee must demonstrate "such weaknesses, implausibilities, 

inconsistencies, incoherencies, or contradictions in the 

employer's proffered legitimate reasons for its action that a 

reasonable factfinder could find them unworthy of credence."  

Combs v. Plantation Patterns, 106 F.3d 1519, 1538 (11th. Cir. 

1997).   

46. In the present case, Harris has not met his burden.  

The reasons set forth by Pelican Bay are believable; the reasons 

for Harris's termination are legitimate.  There is no persuasive 

evidence that Pelican Bay's termination of Harris's employment 

was racially based. 
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47. There is, in fact, no evidence of discriminatory 

actions at all.  The events alluded to by Harris are examples, 

at worst, of insensitive statements by co-workers.  Harris's own 

statements under oath indicate that he did not feel the comments 

were discriminatory or that he was the least bit bothered by 

them.  The email to White did not prove discrimination directed 

at Harris.  The alleged sign purportedly left on Harris's desk 

is of questionable value as evidence. 

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

filed by Petitioner, Timothy C. Harris, in its entirety.  

DONE AND ENTERED this 21st day of February, 2011, in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 
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Filed with the Clerk of the 

Division of Administrative Hearings 

this 21st day of February, 2011. 

 

 

ENDNOTES 

 
1/
  The server may have been in a crashed state when Harris came 

to work on the first day, but the evidence is not clear on that 

particular fact.  Nonetheless, it is clear that Harris had to 

face a failed system immediately upon taking over his duties. 

 
2/
  Harris testified that he had a "deal" with Hoppensteadt to 

use Harris's personally licensed software until there was money 

in the budget to purchase company software.  That testimony is 

not persuasive when one considers Pelican Bay's financial 

status. 

 
3/
  Tomsic was actually terminated for job performance issues 

prior to Harris's termination. 

 
4/
  Harris testified at final hearing that he took the note to 

White, but her testimony that she had never seen it was more 

credible. 

 
5/
  Harris insinuated that the severance package he was offered 

differed from the one offered other employees, but there was no 

credible evidence to substantiate that claim. 

 
6/
  Unless specified otherwise herein, all references to Florida 

Statutes are to the 2010 codification. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 




