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Case No. 09-6516 

   

RECOMMENDED ORDER 

 

 Pursuant to notice, a formal hearing was held in this case 

on July 13, 2010, in Lakeland, Florida, before Jeff B. Clark, a 

duly-designated Administrative Law Judge of the Division of 

Administrative Hearings. 
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 For Petitioner:  Emmanuel Agbara, pro se 

      1822 Metzerott Road, No. 206 

      Adelphi, Maryland  20783 

 

 For Respondent:  Rex P. Cowan, Esquire 

      505 Avenue A, Northwest, Suite 200 

      Winter Haven, Florida  33881 

 

STATEMENT OF THE ISSUE 

The issue to be determined is whether Respondents engaged 

in prohibited conduct against Petitioner by discriminating 

against him based on his race and/or national origin in the 

terms and conditions, privileges, or provision of services or 
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facilities in the sale or rental of real property in violation 

of Section 760.23, Florida Statutes (2009). 

PRELIMINARY STATEMENT 

 On December 23, 2008, Petitioner, Emmanuel Agbara, filed a 

Housing Discrimination Complaint with the Florida Commission on 

Human Relations ("Commission") against Respondents, Orchid 

Springs Village, No. 200, Inc. ("Orchid Springs"), and its 

president, John Carroll ("Carroll").  The Complaint was also 

filed with the federal Department of Housing and Urban 

Development pursuant to 42 U.S.C. Section 3610(a)(1)(A).  The 

Complaint alleged that Respondents discriminated against 

Petitioner on the basis of national origin and race in violation 

of Title VII of the Civil Rights Act of 1968, as amended by the 

Fair Housing Act of 1988, and of the Florida Fair Housing Act, 

Sections 760.22 through 760.37, Florida Statutes (2003) (the 

"Fair Housing Act").  The alleged discrimination concerned the 

failure of Respondents to approve Petitioner's application to 

purchase a unit in Orchid Springs Village.  The Commission 

conducted an investigation of the Complaint.  By letter dated 

March 31, 2009, the Commission notified Petitioner of its 

determination that reasonable cause existed to believe that a 

discriminatory housing practice had occurred and that as 

Petitioner, could elect to have the attorney general bring a 

court action in the name of the State of Florida on his behalf 
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to enforce the provisions of the Fair Housing Act or to have the 

Commission petition the Division of Administrative Hearings for 

an administrative hearing and seek relief on his behalf.  

Petitioner elected to have the Commission pursue an 

administrative remedy. 

 The Commission first attempted to conciliate the matter 

pursuant to Florida Administrative Code Rule 60Y-7.005.  

Conciliation was not successful.  A Petition for Relief was 

filed on November 25, 2009.  

 An Initial Order was entered on the same date requesting, 

inter alia, the parties to submit mutually convenient dates for 

the final hearing.  Based on the parties' responses, on 

December 11, 2009, the case was scheduled for final hearing on 

February 17, 2010.  By Order dated February 12, 2010, 

Respondent's Motion to Continue was granted, and the final 

hearing was rescheduled for March 11, 2010. 

 On March 8, 2010, a hearing was held on Petitioner's Motion 

to Allow Withdraw[al] as Counsel of Reference and Continuance to 

Allow Petitioner to Obtain Private Counsel filed on February 19, 

2010.  On March 2, 2010, Mr. Agbara filed objections to both 

motions.  On March 3, 2010, Respondents filed a Motion for 

Continuance, which was also heard.  The motion to allow 

withdrawal of counsel and the motions for continuance were 

granted. 
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 On April 29, 2010, the case was rescheduled for final 

hearing on July 13, 2010.   

 At the final hearing, Petitioner testified on his own 

behalf and presented the testimony of Iris Okeke Flores; Michael 

Stone; Anthony Duruh, M.D.; Patricia Hopwood; Sherry Rose Hart; 

John Carroll; Donna Clark; Kerry Bilancio; and Barbara Douglas.  

Petitioner offered 20 exhibits of which 15 were received into 

evidence and marked Petitioner's Exhibits 1 through 3, 

5 through 11, 13 and 14, 16 and 17 and 20. 

 Respondent presented the testimony of John Carroll and 

Barbara Douglas. 

 A letter from Bay Tree Management Company to Sunbelt Title 

referencing pre-closing requirements was entered into evidence 

as Administrative Law Judge Exhibit 1. 

 A two-volume Transcript of the final hearing was filed with 

the Clerk, Division of Administrative Hearings, on August 5, 

2010.  At the close of the hearing, the parties agreed that 

their proposed recommended orders would be filed on August 24, 

2010.  Respondents requested an extension of the filing 

deadline, which was granted.  Both parties timely filed Proposed 

Recommended Orders. 

 All references to Florida Statutes are to Florida Statutes 

(2009), unless otherwise noted. 
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FINDINGS OF FACT 

 Based on the oral and documentary evidence adduced at the 

final hearing and the entire record in this proceeding, the 

following Findings of Fact are made: 

 1.  The Florida Commission on Human Relations is the state 

agency charged with investigating complaints of discriminatory 

housing practices and enforcing the Fair Housing Act.  It is 

also charged with investigating fair housing complaints filed 

with the federal Department of Housing and Urban Development 

under the Federal Fair Housing Act, 42 U.S.C. Section 3601, 

et seq. 

 2.  Petitioner, Emmanuel Agbara, is an adult, black male, 

who is of Nigerian decent.  On or about September 18, 2008, 

Petitioner submitted an offer to purchase Condominium 406 in 

Orchid Springs Village.  Because the real property sought to be 

purchased was a part of a condominium, there were several 

contingencies imposed by the declaration of condominium and 

associated house rules. 

 3.  Respondent, Orchid Springs Condominium, No. 200, Inc., 

is a non-profit corporation charged with the management of the 

condominium.  Incidental to this responsibility, in conjunction 

with Bay Tree Management Company, the board of directors has the 

responsibility to approve or disapprove of the sale of a 

condominium to a third party.  In the event the board of 
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directors or Bay Tree Management Company disapproves of the 

sale, the condominium documents outline a procedure wherein the 

proposed sale can be pursued by the property owner and 

prospective buyer (Petitioner herein).  After Orchid Springs 

advised Petitioner that it had not approved his sale, this 

alternative was not pursued. 

 4.  Orchid Springs is a part of a mixed-use development of 

condominiums, patio homes, and private [single-family] 

residences and is diverse in terms of religion, national origin 

and income.  

 5.  Prospective buyers, and the Petitioner herein, 

were required to complete an application that inquired into the 

prospective buyer's background, intended use of the property, 

and required three character references.  In addition, 

prospective buyers were required to pay for a "background" 

check.   

 6.  On September 20, 2008, Petitioner traveled from his 

home in Maryland to meet with Respondent, John Carroll, 

president of the condominium board of directors.  As they met, 

an inspection of the condominium unit was being conducted by a 

home inspection professional.  Petitioner anticipated that he 

would meet with Carroll and two other board members for the 

personal interview required by the condominium documents as a 

prerequisite for board approval.  The two board members were not 
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available to meet with Petitioner during his September 20, 2008, 

visit. 

 7.  During the course of the discussion between Petitioner 

and Carroll, it became apparent that Petitioner anticipated 

being an "absentee landlord."  Carroll advised Petitioner that 

the owner/residents had various problems with renters, including 

recent police activity incidental to a drug laboratory in one of 

the rented condominium units.  Carroll also related that four of 

the absentee owner units were in foreclosure and that placed an 

economic burden on the remaining owners. 

 8.  During the discussion between Petitioner and Carroll, 

Petitioner inquired as to whether he could do the three-board 

member interview by telephone.  Mr. Carroll advised him that a 

telephone conference might be arranged, but that one board 

member could not do it alone.   

 9.  On October 8, 2008, Petitioner submitted his 

Association Application.  As a part of the application process, 

Petitioner certified that he had been supplied copies of the 

Articles of Declaration of Condominium Ownership and By-Laws of 

Orchid Springs Village, No. 200, Inc.; the Service and 

Maintenance Agreement; and the manual, "Condominium Living--The 

Seville."  The Association Application includes the following 

language:  "[A]pplicant purchasing Condominium certifies that 
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he/she has . . . read [and] agrees to abide by" the foregoing 

documents. 

 10. The Association Application states that "[i]mmediately 

after submission of the application, Applicant is requested to 

arrange with the President for a personal interview with at 

least [three] Board Members present.  Such personal interview is 

a firm requirement [and] may not be waived."  

 11. Following receipt of a prospective buyer or renter's 

Association Application, the tasks of conducting the customary 

background and criminal checks are divided among board members.  

In this instance, Mrs. Thibodaux, now deceased, did the 

background check; and Mrs. Douglas did the criminal background 

check, which, apparently, was a local records check utilizing 

the county records available through the internet. 

 12. Testimony reveals that Mrs. Thibodaux reported that 

she had some problems with two of Petitioner's character 

references and that the Social Security number he provided was 

incorrect.  This testimony is discounted as Mrs. Thibodaux is 

dead and not available to testify, and there is no indication 

that Petitioner's Social security number is incorrect.  In 

addition, two of Petitioner's character references testified at 

the final hearing.  

 13. Mrs. Douglas' local criminal background check revealed 

a January 13, 1997, arrest for battery--domestic violence.  The 
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case was "nolle prossed" after the Petitioner was placed in 

pre-trial diversion. 

 14. Orchid Spring's critical examination and appraisal of 

prospective buyers and renters is apparently "slipshod," but not 

atypical when the prospective cost of a thorough examination 

that would involve an investigation of an individual's credit 

history and a thorough criminal and background check. 

 15. Concern raised by the background and criminal check 

prompted Carroll to contact Petitioner and request that he come 

to Florida and meet with three board members for the interview 

required by the condominium documents.  Petitioner was unable to 

meet with the interview committee. 

 16. On November 7, 2008, Petitioner was advised by 

Respondents that his application had been denied. 

 17. No evidence of damages was advanced by Petitioner. 

CONCLUSIONS OF LAW 

 18. The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to Section 120.569 and Subsection 120.57(1), 

Florida Statutes (2010). 

 19. Subsection 760.23(1), Florida Statutes, provides: 

It is unlawful to refuse to sell or rent 

after the making of a bona fide offer, to 

refuse to negotiate for the sale or rental 

of, or otherwise to make unavailable or deny 

a dwelling to any person because of race, 
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color, national origin, sex, handicap, 

familial status, or religion. 

 

 20. The provisions of 42 U.S.C. Section 3604(a) states 

that it shall be unlawful: 

To refuse to sell or rent after the making 

of a bona fide offer, or to refuse to 

negotiate for the sale or rental of, or 

otherwise make unavailable or deny, a 

dwelling to any person because of race, 

color, religion, sex, familial status, or 

national origin. 

 

 21. In interpreting and applying the Florida Fair Housing 

Act, Florida courts regularly seek guidance from federal court 

decisions interpreting similar provisions of federal fair 

housing laws.  In cases involving a claim of housing 

discrimination on the basis of race, color, or national origin, 

the petitioner has the burden of proving a prima facie case of 

discrimination by a preponderance of the evidence.  McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L.Ed.2d 

668 (1973); U.S. v. California Mobile Home Park Mgmt., 107 F.3d 

1374, 1380 (9th Cir. 1977); Schantz v, Village Apartments, 998 

F. Supp. 784, 791 (E.D. Mich. 1998). 

 22. Failure to establish a prima facie case of 

discrimination ends the inquiry.  Ratliff v. State, 666 So. 2d 

1008, 1013, n.6 (Fla. 1st DCA 1996), aff'd 679 So. 2d 1183 (Fla. 

1996).  
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 23. A prima facie showing of housing discrimination can be 

made by establishing that Petitioner was a member of a protected 

class; that he applied for and was qualified to purchase an 

available unit; that Respondent rejected him; and that the unit 

remained available, thereafter, or was sold or rented to a 

person not in a protected class.  United States Department of 

Housing and Urban Development v. Blackwell, 908 F.2d 864, 870 

(11th Cir. 1990); Selden Apartments v. United States Department 

of Housing and Urban Development, 785 F.2d 152, 159 (6th Cir. 

1986). 

 24.  Under the McDonnell Douglas test, once the petitioner 

has made a prima facie case, the burden shifts to the respondent 

to establish a legitimate, non-discriminatory reason for the 

challenged action.  The burden then shifts back to the 

petitioner to prove that the articulated non-discriminatory 

reason is mere pretext for the respondent's discriminatory 

intent.  See Blackwell, 908 F.2d at 870. 

 25. Pretext can be shown by untruths, inconsistencies, 

and/or contradictions in testimony by a Respondent as to the 

reasons for his or her actions.  Woodard v. Fanboy, L.L.C., 

298 F.3d 1261, 1265-66 (11th Cir. 2002).  See also Combs v. 

Plantation Patterns, 106 F.3d 1519, 1538 (11th Cir. 1997), 

quoting Sheridan v. E. I. DuPont de Nemours and Co., 100 F.3d 

1061, 1072 (3rd Cir. 1996) (Pretext may be shown through "such 
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weaknesses, implausibilities, inconsistencies, incoherencies, or 

contradictions in the employer's proffered legitimate reasons 

for its action that a reasonable fact finder could find them 

unworthy of credence"). 

 26. "Discriminatory intent may be established through 

direct or indirect circumstantial evidence."  Johnson v. 

Hamrick, 155 F. Supp. 2d 1355, 1377 (N.D. Ga. 2001).  "[D]irect 

evidence of intent is often unavailable."  Shealy v. City of 

Albany, Ga., 89 F.3d 804, 806 (11th Cir. 1996).  For this 

reason, those who claim to be victims of discrimination "are 

permitted to establish their cases through inferential and 

circumstantial proof."  Kline v. Tennessee Valley Authority, 

128 F.3d 337, 348 (6th Cir. 1997).  However, proof that, in 

essence, amounts to no more than mere speculation and 

self-serving belief on the part of the complainant concerning 

the motives of the respondent is insufficient, standing alone, 

to establish a prima facie case of intentional discrimination.  

See Lizardo v. Denny's, Inc., 270 F.3d 94, 104 (2d Cir. 2001) 

("The record is barren of any direct evidence of racial animus.  

Of course, direct evidence of discrimination is not 

necessary. . . .  However, a jury cannot infer discrimination 

from thin air.  Plaintiffs have done little more than cite to 

their mistreatment and ask the court to conclude that it must 

have been related to their race.  This is not sufficient.") 
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(citations omitted); Coleman v. Exxon Chemical Corp., 162 F. 

Supp. 2d 593, 622 (S.D. Tex. 2001) ("Plaintiff's conclusory, 

subjective belief that he has suffered discrimination by 

Cardinal is not probative of unlawful racial animus."); Lo v. 

F.D.I.C., 846 F. Supp. 557, 563 (S.D. Tex. 1994) ("Lo's 

subjective belief of race and national origin discrimination is 

legally insufficient to support his claims under Title VII."). 

 27. In Hallmark Developers, Inc. v. Fulton County, Ga., 

466 F.3d 1276 (11th Cir. 2006), a developer challenged a local 

government's refusal to rezone property to allow the development 

of affordable housing.  The plaintiff alleged discrimination in 

treatment.  The district court entered a summary judgment on the 

claim of intentional discrimination. 

 28. The Hallmark Developers court stated that the claim of 

intentional discrimination requires proof that "'race played 

some role' in the decision."  466 F.3d at 1283 (citing Sofarelli 

v. Pinellas County, 931 F.2d 718, 722 (11th Cir. 1991)).  The 

court cited additional language concerning the evidence required 

to prove such a claim: 

  Because explicit statements of racially 

discriminatory motivation are decreasing, 

circumstantial evidence must often be used 

to establish the requisite intent.  Among 

the factors that are instructive in 

determining whether racially discriminatory 

intent is present are:  discriminatory or 

segregative effect, historical background, 

the sequence of events leading up to the 



 14 

challenged actions, and whether there were 

any departures from normal or substantive 

criteria.  United States v. Hous. Authority 

of the City of Chickasaw, 504 F. Supp. 716, 

727 (S.D. Ala. 1980)(citing Village of 

Arlington Heights v. Metropolitan Hous. Dev. 

Corp., 429 U.S. 252, 97 S. Ct. 555, 50 

L. Ed. 2d 450 (1977)); see also United 

States v. City of Birmingham, Mich., 727 

F.2d 560, 566 (6th Cir. 1984) (articulating 

same test). 

 

 29. Petitioner's burden is to prove that Respondents are 

guilty of an intent to discriminate based on race or national 

origin.  He does not prevail merely by showing that Respondent's 

administration of the process of screening applicants who seek 

to purchase or rent property is flawed.  

 30. If discriminatory conduct has been proven, Petitioner 

has the additional burden of proving whether quantifiable 

damages, or other allowable remedies, are applicable under 

Subsection 760.35(3)(b), Florida Statutes, which limits relief 

in administrative proceedings to a "recommended order to the 

commission prohibiting the practice and recommending affirmative 

relief from the effects of the practice, including quantifiable 

damages and reasonable attorney's fees and costs."  No evidence 

of damages was offered by Petitioner. 

 31. In the instant case, Petitioner failed to establish a 

prima facie case of discrimination either through direct or 

indirect circumstantial evidence.  It was established that 

Petitioner is a member of a protected class of persons.  
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However, he did not complete the application process by making 

himself available for the interview required prior to approval.  

By failing to complete the application process, Petitioner 

forfeited his opportunity to obtain board approval.  However, 

this did not end his opportunity to purchase the condominium; he 

could have pursued an alternative purchasing opportunity 

outlined in the condominium documents. 

 32. Even assuming, arguendo, that the Petitioner did 

establish a prima facie case, Respondents presented credible 

evidence of a non-discriminatory reasons for the failure to 

approve Petitioner's application:  the concern Petitioner had 

been charged with a domestic violence offense and had 

adjudication withheld on the offense and that Petitioner did not 

complete the application requirements, in that he did not 

interview with three of Respondents' board members.  

 33. Petitioner failed to demonstrate that Respondents' 

proffered non-discriminatory reasons for failing to approve 

Petitioner's application was pretextual.  Aside from an 

ambiguous meeting with Carroll, where there was a discussion of 

absentee landlords, crimes committed by non-owner residents and 

related problems, which, while discriminatory against renters, 

is not direct evidence of any racial animus by Respondents, nor 

did Petitioner present any indirect evidence that would allow a 

fact finder to draw an inference of discrimination. 
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RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions of 

Law, it is 

 RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief. 

DONE AND ENTERED this 22nd day of November, 2010, in 

Tallahassee, Leon County, Florida. 

S                                   

JEFF B. CLARK 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 22nd day of November, 2010. 
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2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 

 

Lawrence F. Kranert, Jr., General Counsel 

Florida Commission on Human Relations 

2009 Apalachee Parkway, Suite 100 

Tallahassee, Florida  32301 
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Emmanuel Agbara 

1822 Metzerott Road, No. 206 

Adelphi, Maryland  20783 

 

Rex P. Cowan, Esquire 

Post Office Box 857 

Winter Haven, Florida  33882-0857 

 

 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 

 

 

 




