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RECOMMENDED ORDER OF DISMISSAL 

 
This matter comes on for review of the Renewed Motion for 

Dismissal with Prejudice filed on October 11, 2006, by the Pepsi 
Bottling Group (Respondent).   

 
Time for response to the pending Motion for Dismissal with 

Prejudice has passed without any communication of record from 
Charles A. Butler (Petitioner).  See Fla. Admin. Code  
R. 28-106.103 and 28-106.204.   

 
This dispute was initially forwarded by the Florida 

Commission on Human Relations to the Division of Administrative 
Hearings (DOAH) on June 1, 2006.  An Initial Order was entered on 
June 1, 2006, and a response to the Initial Order was filed by 
the Respondent on June 9, 2006.  Petitioner filed no response, 
although the Initial Order indicates that he was provided a copy 
of the document.  Based on the Respondent's response, the matter 
was originally scheduled to be heard on August 10, 2006.   

 
On July 11, 2006, the Petitioner filed a letter which stated 

that he was employed outside the State of Florida, and which 
requested that the hearing be rescheduled for "anytime" after his 
return to Florida on September 29, 2006.  The Petitioner failed 
to provide a copy of the letter to the Respondent, and by Notice 
of Ex-Parte Communication dated July 12, 2006, the letter was 
published.  The notice directed all parties to provide to 
opposing parties, copies of all documents filed with DOAH.   

 
By Notice of Availability dated July 21, 2006, the 

Respondent identified available dates for hearing, and the 
hearing was rescheduled for October 12, 2006.   
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On July 28, 2006, the Petitioner filed a second letter 
requesting an extension of 30 days to provide responses to 
pending discovery requests that were first served on the 
Petitioner on June 28, 2006.  Again, the Petitioner failed to 
provide a copy of the letter to the Respondent, and by Notice of 
Ex-Parte Communication dated August 3, 2006, the letter was 
published.   

 
On September 22, 2006, the Respondent filed an Emergency 

Motion to Compel, seeking to obtain responses to discovery.  The 
Motion stated that despite the request for the 30-day extension 
(to which the Respondent consented) the Petitioner had not 
provided any response to the pending discovery requests by the 
expiration of the extended deadline.   

 
On September 28, 2006, the Respondent filed an Emergency 

Motion for Dismissal with Prejudice or, in the Alternative, 
Motion to Continue Evidentiary Hearing, on the grounds that the 
Petitioner's failure to respond to the pending discovery requests 
made it impossible for the Respondent to adequately prepare for 
hearing. 

 
The Motions were heard by telephone conference call on 

October 4, 2006.  The conference call was conducted at that time 
because the parties were physically present in the same location 
for the purpose of taking the Petitioner's deposition.  The 
Respondent's Motion to Compel was intended to permit review of 
documents prior to the deposition, but an earlier ruling on the 
Motion to Compel was not possible because the Petitioner could 
not be contacted in order to arrange for a telephone conference.  
Because the Petitioner did not provide documents prior to or at 
the deposition, the Respondent was unable to conduct the 
deposition. 

 
During the conference call, the Petitioner acknowledged that 

he had not complied with the discovery requests by the extended 
deadline that he had sought on July 28, 2006.  The Petitioner 
stated that he had been gathering documentation responsive to the 
requests.   

 
The Petitioner was advised during the conference call that 

he had the burden of going forward with evidence at the scheduled 
October 12, 2006, hearing and that the Order of Pre-hearing 
Instructions dated June 19, 2006, established a deadline of 
September 22, 2006, for the exchange between the parties of all 
documents intended to be used as exhibits.  The Order of Pre-
hearing Instructions provided that the failure to comply could 
result in exclusion of testimony and witnesses.  At the time of 
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the October 4 conference call, the Petitioner had not identified 
any witnesses or provided any exhibits to the Respondent.   

 
At the conclusion of the conference call, the Respondent's 

Motion to Compel was granted.  The Petitioner was directed to 
comply with the pending discovery requests by 5:00 p.m. on 
October 5, 2006.  The Petitioner stated that he would comply, and 
that he would personally deliver the responses to counsel for the 
Petitioner.  The Motion to Continue was granted, and the 
previously scheduled hearing was cancelled.  The parties were 
directed to confer and to provide, by October 14, 2006, dates of 
availability so that the hearing could be rescheduled.  The 
alternative Motion to Dismiss was denied.  An Order memorializing 
the telephone conference was entered on October 4, 2006. 

 
On October 11, 2006, the Respondent filed a Renewed Motion 

for Dismissal with Prejudice, on grounds that the materials 
provided by the Respondent in response to the discovery requests 
were incomplete and inadequate.  The Respondent asserted that the 
Petitioner's non-cooperation had greatly prejudiced the 
Respondent's ability to prepare a defense to this action, and 
that the Petitioner's non-compliance with discovery rules and 
Orders entered in this case had resulted in "significant, 
unnecessary legal fees" for the Respondent.   

 
The Renewed Motion for Dismissal further stated that the 

Respondent's telephone calls to the Petitioner for purposes of 
identifying potential hearing dates had not been returned.  The 
October 14, 2006, deadline for providing dates of availability 
passed without communication of record from the Petitioner. 

 
The discovery responses provided by the Petitioner to the 

Respondent were included as exhibits to the Renewed Motion.  
Despite having had an extended period to prepare the response, 
the Petitioner's responses are, as asserted by the Respondent, 
incomplete and inadequate.   

 
The Respondent's 20 requests for production sought to obtain 

documents relevant to the complaint of discrimination at issue in 
this proceeding.  In response, the Petitioner provided a series 
of emails apparently related to his search for employment after 
the Respondent terminated the Petitioner.  The emails are, at 
best, responsive to only numbers six and seven of the 
Respondent's 20 Requests for Production.   

 
Similarly, the responses to interrogatories are incomplete, 

and perhaps, incorrect.  For example, the Petitioner's response 
to Interrogatory No. 9 indicates that the Petitioner has not been 
employed since February 2005; however, such employment was 
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offered as the reason that the hearing could not go forward as 
originally scheduled.  Interrogatory No. 15 seeks to obtain the 
identity of persons with knowledge of the dispute and a summary 
of the substance of such knowledge.  The Petitioner's response 
merely listed six names without any additional information.  The 
Petitioner declined to response to Interrogatory No. 16, stating 
that he would like to seek counsel before responding.  More than 
sufficient time has been provided for the Petitioner to obtain 
legal counsel for this proceeding.   

 
Florida Administrative Code Rule 28-106.206 provides that 

discovery may be obtained "through the means and in the manner 
provided in Rules 1.280 through 1.400, Florida Rules of Civil 
Procedure."  The rule further provides that the Administrative 
Law Judge "may issue appropriate orders to effectuate the 
purposes of discovery and to prevent delay, including the 
imposition of sanctions in accordance with the Florida Rules of 
Civil Procedure, except contempt."   

 
There has been no objection by the Petitioner to any of the 

Respondent's discovery requests.  Florida Rules of Civil 
Procedure 1.380(a)(3), provides that an evasive or incomplete 
answer shall be treated as a failure to answer.  Florida Rules of 
Civil Procedure 1.380(b)(2)(C), provides that where a party fails 
to obey an order to provide or permit discovery, the action may 
be dismissed.   

 
This case has been continued twice to accommodate the 

Petitioner:  the first continuance based upon the Petitioner's 
failure to respond to the Initial Order, and the second 
continuance based on the Petitioner's failure to comply with 
discovery requirements, even following a substantial extension of 
the deadline for such compliance.   

 
The Petitioner has been permitted ample time to comply with 

discovery requirements.  The Petitioner's continuing failure to 
comply with Orders in this case, and specifically to the 
discovery requirements set forth in the Rules and Orders 
referenced herein, warrant dismissal of this case.  Based on the 
foregoing, it is hereby 

 
RECOMMENDED that: 
 
The Florida Commission on Human Relations enter a final 

order of dismissal of the complaint filed in this case by 
Petitioner Charles A. Butler.   
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DONE AND ENTERED this 24th day of October, 2006, in 
Tallahassee, Leon County, Florida. 

S                                  
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 24th day of October, 2006. 
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