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Case No. 05-3611 

   
RECOMMENDED ORDER 

 
On February 1, 2006, an administrative hearing in this case 

was held in Fort Myers, Florida, before William F. Quattlebaum, 

Administrative Law Judge, Division of Administrative Hearings. 

APPEARANCES 

For Petitioner:  Warren K. Anderson, Jr., Esquire 
                 Michael L. Howle, Esquire 
                 Anderson & Howell, P.A. 
                 2029 North Third Street 
                 Jacksonville Beach, Florida  32250-7429 
 
For Respondent:  Andrea R. Fraser, Esquire 
                 Jack Peterson, Esquire 
                 Lee County Government 
                 Post Office 398 
                 Fort Myers, Florida  33902-0398 

 
STATEMENT OF THE ISSUE 

 
The issue in the case is whether the Lee County Government 

(Respondent) discriminated against Lorraine C. Morris 

(Petitioner) on the basis of disability when the Respondent 

terminated the Petitioner's employment.   
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PRELIMINARY STATEMENT 

By a complaint filed February 28, 2005, with the Florida 

Commission on Human Relations (FCHR), the Petitioner alleged 

that she was denied a reasonable accommodation and was 

terminated from employment by the Respondent based on 

disability.   

By Determination of No Cause dated August 25, 2005, FCHR 

advised Petitioner that a "no cause" determination had been 

made, and advised her of the right to file a Petition for 

Relief.  On September 28, 2005, Petitioner filed a Petition for 

Relief, which FCHR forwarded to the Division of Administrative 

Hearings for further proceedings.   

At the hearing, the Petitioner testified on her own behalf 

and had Exhibits numbered 1 and 3 through 11 admitted into 

evidence.  Respondent presented the testimony of three witnesses 

and had Exhibit numbered 1 admitted into evidence.   

The one-volume Transcript of the hearing was filed on 

February 17, 2006.  The Petitioner filed a Proposed Recommended 

Order on February 24, 2006.  On February 27, 2006, the 

Petitioner filed a Motion to Enlarge Time for filing a proposed 

order to March 6, and the Motion was granted.  The Petitioner 

filed a Proposed Recommended Order on March 6, 2006, as well as 

a cover letter objecting to portions of the Respondent's 

proposed order.  By letter filed March 7, 2006, the Respondent 
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objected to the matters raised in the Petitioner's cover letter 

and moved to strike the letter.  The Respondent's Motion to 

Strike is denied. 

The Petitioner's cover letter indicates concern that 

certain depositions were not read into the record during the 

hearing.  The referenced depositions were admitted as exhibits 

and have been fully reviewed.   

The cover letter also asserts that the Respondent's case 

analysis fails to comport with the stipulation as to burdens of 

proof identified in the Joint Pretrial Stipulation and that the 

proposed order references sections from the Code of Federal 

Regulations which were not admitted into the hearing.   

The findings of fact set forth in this Recommended Order 

are based on the evidence admitted into the record at hearing.  

The Joint Pretrial Stipulation contains a stipulation by the 

parties as to "legal burdens of proof."  The conclusions of law 

set forth in this Recommended Order, including matters related 

to burdens of proof, are based upon applicable statutes, rules, 

and case law.   

FINDINGS OF FACT 
 

1.  The Petitioner began employment with the Respondent as 

a "Lee Tran" bus driver on May 18, 2000.  Lee Tran is the 

county's public bus transportation system. 
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2.  The position description for "bus driver" which was 

applicable at all times relevant to this proceeding required 

that an employee have the "[a]bility to lift and carry 50-lbs., 

stoop, bend, load and unload wheelchair passengers and secure 

wheelchairs inside the bus with wheelchair tiedowns." 

3.  The positions description also provides as follows: 

This is a safety-sensitive position, which 
is subject to Drug and Alcohol Workplace 
Testing as provided in DOT regulation 49 CFR 
Parts 40 &/or 655. 
 

4.  Prior to August 2001, the Petitioner met all 

requirements for her job.  At all times material to this case, 

she was a good employee, meeting or exceeding the review 

criteria set forth on her performance evaluations.  

5.  On August 7, 2001, the Petitioner was seriously injured 

when the Lee Tran bus she was driving was struck by a large 

truck owned by a private company.  There is no evidence that the 

Petitioner was at fault in, or in any way contributed to, the 

accident.1   

6.  Following the accident and continuing after her return 

to work, the Petitioner went through an extended period of 

treatment during which various medical therapies and 

prescription medications were used in an attempt to maximize her 

recovery.   
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7.  From August 7 to October 15, 2001, the Petitioner was 

away from work due to her injuries.  After returning to work, 

the Petitioner continued to have accident-related absences from 

work, but otherwise drove either a full-size passenger bus or a 

smaller 13-passenger paratransit bus until January 2003.   

8.  The Respondent asserts that when the Petitioner 

returned to work, the Petitioner failed to disclose the 

prescription medications she was taking as part of the 

treatment.  The Petitioner asserts that the Respondent was aware 

of the medications because prescriptions for the drugs were 

being provided by workers' compensation physicians, and 

information about her treatment was routinely provided by the 

physicians to the Respondent.  It is unnecessary to resolve this 

disagreement because it is immaterial to the reasons for which 

the Petitioner's employment was terminated.  There is no 

credible evidence that the Petitioner's discharge was related to 

any failure to provide information to the Respondent.   

9.  On or about January 15, 2003, Joanne Bursack, R.N. (the 

Respondent's "Employee Health and Wellness Coordinator"), 

received a progress note from Dr. Wayne Isaacson, one of the 

Petitioner's physicians, which indicated the Petitioner was 

being treated with medications identified as Bextra, Ultram, and 

Baclofen.   
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10.  Bextra is medication provided to persons suffering 

pain from arthritis.  Ultram is a synthetic narcotic, also known 

as Tramadol, used to treat chronic pain.  Baclofen is a muscle 

relaxant.  Potential side effects of the medications include 

dizziness, weakness, or drowsiness. 

11.  Ms. Bursack forwarded the information to the 

Respondent's medical director, who apparently made the 

determination that, absent additional medical information 

related to the specific effects on the Petitioner of the drugs 

being taken, the Petitioner was not to drive a county public 

transportation bus.  Thereafter, the Petitioner began working a 

temporary light-duty position in the Lee Tran office pending the 

completion of the workers' compensation treatment. 

12.  Beginning in January 2003, Ms. Bursack attempted to 

obtain additional information from Dr. Isaacson as to whether 

the Petitioner could safely drive a bus while using the 

medications.   

13.  Dr. Isaacson was apparently unwilling or unable to 

state whether the Petitioner could safely drive a bus for the 

Respondent.  By note to Ms. Bursack dated March 14, 2003, 

Dr. Isaacson stated that the prescribed medications had the 

potential to affect mental acuity, including a decrease in 

alertness, and that such determinations were made on a "case-by-

case" basis.   
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14.  Dr. Isaacson's note also informed Ms. Bursack that he 

had provided a prescription for Darvocet to the Petitioner.  

Darvocet is a narcotic analgesic which has the potential side 

effect of dizziness, weakness, or drowsiness.   

15.  By note dated April 10, 2003, Dr. Isaacson informed 

the Respondent that he had refilled the Petitioner's 

prescriptions at her request.   

16.  On December 15, 2003, the Petitioner was determined to 

have reached "Maximum Medical Improvement" with a permanent 

impairment rating of eight percent.   

17.  On December 22, 2003, the Petitioner met with Ms. 

Bursack, who inquired as to what medications she was taking.  

The Petitioner responded only that she was "still taking the 

same medications," which were identified as Bextra, Baclofen, 

and Ultram.   

18.  At the hearing, there was an issue related to whether 

the Petitioner was also taking Darvocet in December 2003.  

Although the Petitioner had received a prescription for 

Darvocet, there is no credible evidence that the Petitioner was 

taking Darvocet in December 2003.   

19.  On January 9, 2004, the Petitioner met with 

representatives of Lee Tran and the county human resources 

office to discuss options for her potential return to work as a 

bus driver.  The options discussed included seeking some type of 
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job accommodation under the provisions of the Americans with 

Disabilities Act (ADA), or altering her use of medication.  A 

third option presented was to seek another county job.   

20.  The Petitioner sought an ADA accommodation.  During 

the discussions regarding whether a disability accommodation 

would be available, Dr. Isaacson was asked to identify any work-

related restrictions applicable to the Petitioner.  After 

initially indicating on a form provided by the county that there 

were none, he amended the form to indicate that the Petitioner 

was restricted from lifting weight in excess of 30 pounds or 

from carrying weight in excess of 25 pounds.   

21.  The county made a determination that the limitation 

did not constitute a disability.  The evidence fails to 

establish that the county's determination was incorrect.   

22.  The Petitioner was apparently unable or unwilling to 

alter her use of pain medication.   

23.  Although a diligent search was made by the Petitioner 

and a representative of the Respondent's human relations 

department, many of the available county jobs required the 

ability to drive, and the Respondent was unwilling to hire the 

Petitioner for such positions based on the use of pain 

medication.  The Petitioner did not meet minimum qualifications 

required for other available county jobs. 
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24.  On March 1, 2005, the Respondent terminated the 

Petitioner's employment as a bus driver based upon the use of 

medication and the inability to meet the physical requirements 

of the position. 

25.  At the time of the hearing, the Petitioner was 

employed as a paratransit bus driver for a private company in an 

adjacent county.   

CONCLUSIONS OF LAW 
 

26.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2005).2 

27.  The Respondent is an employer as the term is defined 

at Section 760.02, Florida Statutes.   

28.  Section 760.10, Florida Statutes, provides as follows: 

(1)  It is an unlawful employment practice 
for an employer:  
 
(a)  To discharge or to fail or refuse to 
hire any individual, or otherwise to 
discriminate against any individual with 
respect to compensation, terms, conditions, 
or privileges of employment, because of such 
individual's race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

29.  Florida courts interpreting the provisions of 

Section 760.10, Florida Statutes, have held that federal 

discrimination laws should be used as guidance when construing 

provisions of the Florida law.  See Brand v. Florida Power 
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Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994); Florida 

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 

1st DCA 1991).   

30.  The Petitioner has the ultimate burden to establish 

discrimination either by direct or indirect evidence.  Direct 

evidence is evidence that, if believed, would prove the 

existence of discrimination without inference or presumption.  

Carter v. City of Miami, 870 F.2d 578, 581-582 (11th Cir. 1989).  

Blatant remarks, whose intent could be nothing other than to 

discriminate, constitute direct evidence of discrimination.  See 

Earley v. Champion International Corporation, 907 F.2d 1077, 

1081 (11th Cir. 1990).  There is no evidence of direct 

discrimination on Respondent's part in this case.   

31.  Absent direct evidence of discrimination, Petitioner 

has the burden of establishing a prima facie case of 

discrimination.  St. Mary's Honor Center v. Hicks, 509 U.S. 502 

(1993); Texas Department of Community Affairs v. Burdine, 450 

U.S. 248 (1981); McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973).  In order to establish a prima facie case of 

discrimination, the Petitioner must show that:  she is a member 

of a protected group; she is qualified for the position; she was 

subject to an adverse employment decision; and she was treated 

less favorably than similarly-situated persons outside the 

protected class.  McDonnell Douglas, 411 U.S. at 802. 



 

 11

32.  If the Petitioner establishes the facts necessary to 

demonstrate a prima facie case, the employer must then 

articulate some legitimate, nondiscriminatory reason for the 

challenged employment decision.  The employer is required only 

to "produce admissible evidence which would allow the trier of 

fact rationally to conclude that the employment decision had not 

been motivated by discriminatory animus."  Burdine, 450 U.S. at 

257.  The employer "need not persuade the court that it was 

actually motivated by the proffered reasons . . ."  Burdine, 450 

U.S. at 254.  This burden has been characterized as "exceedingly 

light."  Perryman v. Johnson Products Co., Inc., 698 F.2d 1138, 

1142 (11th Cir. 1983). 

33.  Assuming the employer articulates a legitimate, 

nondiscriminatory reason for the employment decision, the burden 

shifts back to the Petitioner who then must establish that the 

reason offered by the employer is not the true reason, but is 

mere pretext for the decision.  The question becomes whether or 

not the proffered reasons are "a coverup for a . . . 

discriminatory decision."  McDonnell Douglas, 411 U.S. at 805.   

34.  The ultimate burden of persuading the trier of fact 

that there was intentional discrimination by the Respondent 

remains with the Petitioner.  Burdine, 450 U.S. at 253.   

35.  In order to establish a prima facie case of 

discrimination on the basis of handicap, the Petitioner must 
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establish that she has a disability, that she was qualified for 

the employment position, that she was subject to an adverse 

employment decision, and she was treated less favorably than 

similarly-situated persons outside the protected class.  Here, 

the Petitioner has failed to establish a prima facie case of 

discrimination on the basis of handicap.   

36.  The term "handicap" is defined in Florida's Fair 

Housing Act, Subsection 760.22(7)(a), Florida Statutes, to mean 

"a physical or mental impairment which substantially limits one 

or more major life activities, or he or she has a record of 

having, or is regarded as having, such physical or mental 

impairment. . ."  The definition has been applied to cases 

involving allegations of discrimination prohibited by Subsection 

760.10(1)(a), Florida Statutes.   

37.  Equal Employment Opportunity Commission (EEOC) 

regulations define "substantially limits" as rendering an 

individual unable to perform a major life activity that the 

average person in the general population can perform or 

significantly restricted as to the condition, manner, or 

duration under which an individual can perform a particular 

major life activity as compared to the condition, manner, or 

duration under which the average person in the general 

population can perform that same major life activity.  EEOC 

regulations identify three factors relevant to the 
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determination:  (1) the nature and severity of the impairment; 

(2) the duration or expected duration of the impairment; and (3) 

the permanent or long term impact, or the expected permanent or 

long term impact of or resulting from the impairment.  See 29 

C.F.R. 1630.2(2).   

38.  In this case, the Petitioner suffers from an eight 

percent impairment rating.  The only medical evaluation offered 

at the hearing was that of Dr. Isaacson who restricted the 

Petitioner's lifting capacity to 30 pounds and carrying capacity 

to 25 pounds.  A diminished activity tolerance for normal daily 

activities such as lifting, running, and performing manual 

tasks, as well as a lifting restriction, does not constitute a 

disability under the Americans with Disabilities Act.  Chanda v. 

Engelhard/ICC, 234 F.3d 1219 (11th Cir. 2000).  Further, to be 

substantially limited in the major life activity of working, one 

must be precluded from more than one type of job, a specialized 

job, or a particular job of choice.  If jobs utilizing an 

individual's skills (but perhaps not his or her unique talents) 

are available, one is not precluded from a substantial class of 

jobs.  Similarly, if a host of different types of jobs are 

available, one is not precluded from a broad range of jobs.  

Rossbach v. City of Miami, 371 F.3d 1354 (11th Cir. 2004).  In 

this case, at the time of the hearing, the Petitioner was 

driving a bus for another employer.   
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39.  Insofar as whether the Petitioner meets the 

qualifications for employment as a bus driver for Lee Tran, the 

job description applicable at all times material to this case 

requires that an applicant be capable of lifting and carrying 

50 pounds.  The restrictions identified by Dr. Isaacson preclude 

the Petitioner from meeting this requirement, and therefore the 

Petitioner was not qualified for the employment position with 

Lee Tran.   

40.  By her termination, the Petitioner was clearly subject 

to an adverse employment decision.   

41.  The evidence fails to establish that she was treated 

less favorably than similarly-situated persons.  Although the 

Petitioner asserted anecdotally that other bus drivers on pain 

medication had been allowed to drive, none of the witnesses at 

the hearing were able to specifically recall any similar 

determinations.  The Petitioner had no evidence that would have 

provided a credible comparison between various employees as to 

the medications used, or the conditions under which such 

employees may have driven.   

42.  Assuming that the Petitioner had established a prima 

facie case of discrimination, the burden would have shifted to 

the Respondent to articulate a "legitimate, nondiscriminatory 

reason" for the employment decision.  The Respondent met the 

"exceedingly light" burden of providing such information.  The 
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evidence establishes that the Respondent had a legitimate and 

nondiscriminatory reason for the employment decision.   

43.  Aside from the Petitioner's inability to meet the job 

requirements related to lifting ability, the job description 

applicable at all times material to this case provided that the 

bus driver position was "safety sensitive" and subject to Drug 

and Alcohol Workplace Testing set forth at 49 C.F.R. Parts 40 

and 655.  The referenced regulations govern the process of test 

administration and related information.   

44.  At the hearing, counsel for the Respondent referenced 

Federal Transportation Authority rules which allegedly required 

that the Petitioner not be permitted to continue driving a bus 

while on medication.  Counsel for the Petitioner repeatedly 

sought identification of such rules; however, none of the 

Respondent's witnesses were able to specifically identify any 

such rules.  Counsel for the Respondent was likewise unable to 

specifically identify such rules.   

45.  The applicable rules were identified for the first 

time in the Respondent's Proposed Recommended Order.  Given the 

fact that none of the Respondent's witnesses at the hearing were 

able to specifically cite to such rules, the evidence fails to 

establish that the rules were specifically relied upon by the 

Respondent at the time the employment termination decision was 

made.   
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46.  Nonetheless, the witnesses' testimony established 

that, absent an appropriate physician's statement that an 

employee's use of prescribed narcotics would not adversely 

impact the employee's ability to safely operate a vehicle, the 

Respondent's position was that the employee would not be 

permitted to drive a public bus.   

47.  Given the responsibilities of a public bus driver, it 

is not unreasonable to require that a driver using prescription 

narcotics obtain a reliable statement, from a physician familiar 

with an employee's medical condition and job duties, that the 

driver would not experience side effects, such as dizziness, 

weakness or drowsiness.   

48.  The Petitioner's physician was unable to make such a 

statement prior to her termination, and further continued to be 

unable to do so thereafter.  In Dr. Isaacson's deposition 

testimony (conducted in July 2004 and admitted as a Petitioner's 

exhibit), the physician indicated that although the pain 

medications being taken by the Petitioner are relatively light, 

he remained unwilling to state that the Petitioner would not 

experience side effects related to sedation and driving.   

49.  Upon evidence of a legitimate and nondiscriminatory 

reason for the employment decision, the burden then shifts back 

to the Petitioner to establish that the reason offered by the 

employer is not the true reason, but is mere pretext for the 
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decision.  The Petitioner has failed to meet this burden.  The 

Petitioner has offered no credible evidence that reasons 

identified by the Respondent for the termination (the use of 

medication and the inability to meet the physical job 

requirements) were pretextural.   

50.  The Petitioner suggested that the employment 

termination decision was an attempt by the Respondent to limit 

potential future expenses and workers' compensation liabilities, 

but there is no credible evidence supporting this assertion, 

which is little more than speculation.   

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is hereby  

RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief filed by 

Lorraine C. Morris in this case.  
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DONE AND ENTERED this 23rd day of March, 2006, in 

Tallahassee, Leon County, Florida. 

S                                  
WILLIAM F. QUATTLEBAUM 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 23rd day of March, 2006. 
 
 
ENDNOTES 

 
1/  There appears to be confusion regarding the actual date of 
the accident.  The Petitioner's Charge of Discrimination filed 
on March 1, 2005, with FCHR identified the accident date as 
August 17, 2001.  The Petition for Relief filed September 28, 
2005, with FCHR identifies the accident date as August 17, 2001.  
The Petitioner's Proposed Recommended Order identifies the date 
as August 7, 2001, while the Respondent's Proposed Recommended 
Order identifies the accident date as August 17, 2001.  The 
finding of fact identifies the date as August 7, 2001, based on 
the Petitioner's Exhibit 5 (a drug testing form), which 
indicates that a post-accident drug screening test was performed 
at 6:45 p.m. on August 7, 2001. 
 
2/  Unless otherwise indicated, all references to the Florida 
Statutes are to the 2005 version. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 




