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Case No. 05-1669 

   
RECOMMENDED ORDER 

 
This cause came on for final hearing, as noticed, before 

P. Michael Ruff, duly-designated Administrative Law Judge of the 

Division of Administrative Hearings.  The hearing was conducted 

in Pensacola, Florida, on July 26, 2005.  The appearances were 

as follows: 

APPEARANCES 
 
 For Petitioner:  Jeffrey Moore, pro se 
      10923 County Road 
      Munday, Texas  76371 
 
 For Respondent:  Jack Slattery 
        Archer Western Construction 
      4501 Northeast 21st Lane 
      Fort Lauderdale, Florida  33308 
 

STATEMENT OF THE ISSUE 
 
     The issue to be resolved in this proceeding concerns 

whether the Petitioner was subjected to an act of employment  
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discrimination by termination from employment because of his 

race. 

PRELIMINARY STATEMENT 
 
 This cause arose upon the filing of a complaint of 

discrimination on October 13, 2003, by the Petitioner, Jeffrey 

Moore.  The Florida Commission Human Relations (Commission) 

investigated the complaint of discrimination and obtained 

information from both the Petitioner and the Respondent 

employer, Archer Western Contractors, Inc. (Archer Western), and 

on April 18, 2005, entered a determination of "No Cause."  

Thereafter, the Petitioner timely filed a Petition for Relief 

seeking to redress what he perceives as a discriminatory act 

involving his termination from employment by the Respondent.  

The Petition and dispute were duly transmitted to the Division 

of Administrative Hearings and the undersigned Administrative 

Law Judge for conduct of a formal proceeding and hearing. 

 The cause came on for hearing as noticed.  At the hearing 

the Petitioner presented his testimony and that of Debbie Moore, 

his wife.  The Petitioner offered its Composite Exhibit One, 

which was admitted into evidence.  The Respondent presented the 

testimony of John Slattery, its equal employment opportunity 

compliance officer; James R. Hall, its lead mechanic and a 

supervisor of the Petitioner at times pertinent hereto; Kevin 

McGlinchey, its project manager; and it presented seven exhibits 
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which were admitted into evidence.  The Respondent's Exhibits 

Four through Seven were admitted as corroborative hearsay only.  

Upon concluding the proceeding a transcript thereof was ordered 

and the parties availed themselves of the right to submit 

proposed recommended orders.  The Proposed Recommended Orders 

were timely submitted and have been considered in the rendition 

of this Recommended Order. 

FINDINGS OF FACT 

 1.  The Petitioner, Jeffrey Moore, timely filed a charge of 

discrimination and, after a finding by the Commission of No 

Cause, filed a Petition for Relief.  In the Petition the 

Petitioner alleges that he was discriminated against by 

termination from his employment position with the Respondent, 

based upon his race (black).  The Respondent is a construction 

enterprise engaged in highway and bridge construction projects.  

It is an employer with more than 15 employees for purposes of 

Chapter 760, Florida Statutes.  The Petitioner worked for 

Respondent approximately 35 weeks and was terminated on 

October 3, 2003. 

 2.  The Petitioner had been hired by the Respondent to 

drive and operate a fuel/maintenance truck and a "low-boy" 

equipment transporter truck at the project site in or near 

Pensacola, Florida.  Operation of the fuel maintenance truck 
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required its operator to fuel and lubricate all the equipment 

used by the Respondent on its project site.  

 3.  After the Petitioner assumed his duties of driving and 

operating the fuel maintenance truck, and servicing the heavy 

equipment and the low-boy truck, transporting heavy equipment to 

and around the project site, the job grew in size and 

complexity.  As the project work area got larger, more and more 

heavy equipment was added to the compliment of equipment and 

machinery used in performing the construction contract in 

question.  The Respondent's management recognized that 

Mr. Moore, through no fault of his own, was unable to meet the 

demand for both the fuel and maintenance truck operations and 

the low-boy truck operations by himself.  Therefore, it 

determined that a second full-time job had effectively evolved, 

due to the growth in size and complexity of the construction 

project.  Mr. Moore was therefore given the option as to whether 

he would prefer to continue to operate the fuel and maintenance 

truck, with associated heavy equipment lubrication and 

servicing, or operate the low-boy equipment transporter truck.  

He decided that he would prefer to continue to operate the fuel 

and maintenance truck, servicing the equipment.  In response to 

that decision another driver was hired to handle the 

responsibilities of operating the low-boy truck, transporting 

heavy equipment.  The driver who was hired for operation of the 
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low-boy truck was a white male.  The hiring of the white low-boy 

truck driver, while it replaced some of Mr. Moore's duties did 

not constitute a reduction of his hours, pay, and was in no way 

intended and in fact was not an adverse employment action.  

Rather, it was a recognition by management that the duties he 

had been performing were so extensive as to require the hiring 

of a second employee to perform some of them. 

 4.  The Petitioner contends that the hiring of the white 

low-boy truck driver was an act of discrimination.  That 

testimony by the Petitioner is not supported by the persuasive 

evidence however.  The taking of some of the duties from the 

Petitioner's responsibility and assigning them to the newly 

hired truck driver was not an adverse employment action and the 

fact that the newly hired driver happened be white was shown to 

be coincidental and not an act of discrimination.  Archer 

Western, in fact, had exceeded the minority participation goals 

set forth by the United States Department of Labor by a factor 

of three.  Evidence adduced by the Respondent clearly shows that 

since before the Petitioner was hired, and after he was 

terminated the Respondent has had minority employees in all 

sorts of jobs, including supervisory positions in substantial 

numbers.  In fact, the "EEO Report" in evidence as Respondent's 

Exhibit Two shows that out of 155 employees 75 were minority 

employees.   
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 5.  In performing his job with the fuel/maintenance truck 

operation, the Petitioner was largely unsupervised.  He had no 

direct supervision.  This was because the fueling and 

lubrication operation for which he was responsible required that 

the equipment he was servicing be idle.  Thus this was best 

accomplished by his performing servicing of equipment after 

normal working hours and on weekends.  He earned overtime for 

some of this work.  Mr. Moore kept his own time record which he 

turned into the office, without direct supervision of it.   

 6.  During the course of his duties with the 

fuel/maintenance truck operation, his supervisors noted that the 

volume of lubrication grease that should have been used in 

lubricating the machinery seemed to be lower than normal.  

Moreover, Mr. Hall, the equipment superintendent and the 

Petitioner's supervisor, on a number of occasions shortly prior 

to the decision to terminate the Petitioner found that equipment 

operators would inform him that their equipment was out of fuel 

early in the work day when it should have been filled with fuel 

the night before.   

 7.  Knowing that the work assigned to Mr. Moore was not 

being accomplished in an appropriate manner gave his supervisors 

cause for concern as to whether he was performing his job or 

performing it adequately.  The work was simply not getting done 

or timely done.  Mr. Moore, however, was reporting considerably 
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more working hours than project managers had anticipated was 

necessary to complete the equipment servicing tasks.  The 

fueling and lubrication of equipment was becoming more and more 

behind while Mr. Moore's hours continued to run well in excess 

of management's reasonable hourly estimate for his job.  Thus 

the Petitioner's supervisors became convinced that he was 

reporting more hours than he worked. 

 8.  In response to the inconsistency in the performance of 

his job with the number of hours of work he reported, management 

determined to change him to a different job or position, rather 

than to terminate him, to see if the situation regarding hours 

would improve.  He was therefore offered a change of position 

involving driving a water truck.  Unlike the fuel/maintenance 

truck, which is used a considerable amount of the time during 

after-hours equipment servicing while equipment lies idle (or on 

weekends), a water truck, because of its purpose in a 

construction operation, works closely with the daily 

construction operation and crew.  The hours of its driver will 

be substantially co-extensive with those of the entire 

construction crew during these daytime operations.  Mr. Moore 

accepted the change in position but was resentful of the change 

primarily because it constituted a reduction in his weekly work 

hours.  In point of fact, the evidence of record indicates that 

Mr. Moore, while he was operating the fuel maintenance truck, 
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reported more hours worked, including overtime, than any other 

employee.  In his new position driving the water truck, 

Mr. Moore's attitude declined and he became verbally abusive 

with co-workers and, to some extent, supervisors.  He had a 

verbal altercation with more than one supervisor and became 

belligerent and abusive with a female co-worker, using foul 

language and gestures.  Ultimately, his negative attitude and 

performance on the job, coupled with his false reporting of 

working hours resulted in a decision that he be terminated.  He 

was terminated from his employment on October 3, 2003.  The 

Respondent's witnesses maintained that this decision had nothing 

to do with the Petitioner's race.  Given the fact that 

approximately 50 percent of the employees and supervisors 

employed by the Respondent are members of minority groups, this 

testimony is deemed credible and it is determined that the 

termination of the Petitioner was not due to racial aminus. 

CONCLUSIONS OF LAW 

     9.  The Division of Administrative Hearings has 

jurisdiction of the subject matter of and the parties to this 

proceeding.  §§ 120.569 and 120.57(1), Fla. Stat. (2005). 

     10.  The Petitioner alleges that the Respondent treated him 

in a disparate fashion because of his race when he was 

terminated from employment on October 3, 2003, in purported 

violation of Chapter 760, Florida Statutes, specifically Section 
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760.10 (2005).  Chapter 760 is patterned after Title VII of the 

United States Code and may be construed using Federal case law.  

Florida State University v. Sondel, 685 So. 2d 923 (Fla. 1st DCA 

1996); Brand v. Florida Power Corporation, 633 So. 2d 504, 509 

(Fla. 1st DCA 1994); and Florida Department of Community Affairs 

v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991). 

 11.  The Petitioner has the burden of establishing that the 

Respondent's actions were motivated by discriminatory purpose or 

intent, either through direct evidence or circumstantial 

evidence.  Texas Department of Community Affairs v. Burdine, 450 

U.S. 248, 101 S. Ct. 1089, 67 L. Ed. 207 (1981); Saint Mary's 

Honor Center v. Hicks, 509 U.S. 502, 113 S. Ct. 2742, 2747, 125 

L. Ed. 407, 416 (1993). 

 12.  The Petitioner has not presented any direct evidence 

of discrimination.  Accordingly, the claim should be analyzed 

using the McDonnell-Douglas standard of proof (McDonnell-Douglas 

Corporation v. Green, 411 U.S. 792 (1973)).  Pursuant to the 

McDonnell-Douglas decision the Petitioner has the burden of 

establishing a prima facie case of race discrimination.  If a 

prima facie case is demonstrated then the Respondent must 

articulate a legitimate, non-discriminatory reason for its 

actions.  Once the Respondent establishes a legitimate, non-

discriminatory reason in its evidence, then the Petitioner must 

show that the proffered reason is pretextual and that the real 
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aminus for the employment decision at issue was racially 

discriminatory.  The ultimate burden of persuasion, however, 

remains at all times with the Petitioner.  St. Mary's Honor 

Center v. Hicks, supra.   

 13.  In order to establish a prima facie case, the 

Petitioner must prove by preponderant evidence that:  (1) that 

he belongs to a protected class, (2) that he was subjected to an 

adverse employment action, (3) that the Respondent treated 

similarly situated employees, outside the protected class, more 

favorably, or that he was replaced by an employee outside the 

protected class, and (4) that he was qualified to perform the 

job.  Jones v. Bessemer Carraway Medical Center, 137 F.3d. 1306, 

1310 (11th Cir. 1998). 

 14.  The Petitioner has failed to establish a prima facie 

case.  First, he has not established that the Respondent treated 

similarly situated employees outside his protected class 

(minority/black) more favorably.  The Petitioner only identified 

one individual, whom he believed was similarly situated but of a 

different race, and whom he believed was treated better than he 

was.  He believed that person, a white male, was hired to 

replace him on his original job operating the "low-boy" heavy 

equipment transport truck.  In fact, however, the evidence shows 

that the hiring of a white male was really coincidental and not 

due to any specific or general intent on the part of the 
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Respondent to hire a white male.  It is also true that the white 

male hired to operate the low-boy truck was himself disciplined 

by termination fairly soon after the Petitioner was terminated, 

also for performance deficiency reasons.  Moreover, and most 

pointedly, it was established that the white male was hired to 

drive the low-boy truck when that was created as a separate 

employment position.  The Petitioner had originally been 

employed to operate the low-boy truck and the fuel/maintenance 

truck and perform its operations.  The hiring of the white male 

in question was really the result of a division of the original 

duties of the Petitioner into two distinct employment positions 

or jobs.  The Petitioner remained as the driver/operator of the 

fuel maintenance truck and its service and suffered no demotion, 

reduction of hours, or reduction of pay or any adverse 

recognition, because of this employment action.  Consequently, 

the Respondent did not establish that any similarly situated 

employee outside his protected class was treated more favorably 

or that he was replaced by such an employee.  This conclusion is 

buttressed by the fact that the Respondent employs approximately 

50 percent of its compliment of employees who are members of 

minorities.  Indeed, some of the minorities are in supervisory 

and management positions.  Thus, although the Petitioner proved 

that he belongs to a protected class (minority/black), that he 

was subjected to an adverse employment action (termination) and 
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that he was at least barely qualified to perform the job, he 

failed to establish a prima facie case for the above-concluded 

reason. 

 15.  Even had the Petitioner established a prima facie 

case, the Respondent has articulated a legitimate, non-

discriminatory reason for the Petitioner's termination.  The 

reason for this termination was essentially two factors:  

falsification of time records for hours worked, and repeated 

failure to perform his employment duties up to the standard 

required of him about which he was verbally admonished on a 

number of occasions prior to the ultimate disciplinary action of 

termination.  The Petitioner's sub-standard performance in 

fueling and lubricating vehicles and equipment violated company 

policy as did his reporting more hours worked than he actually 

worked, which also resulted in his being paid for time which he 

had not actually spent working.  Under regular, routinely  

applied company policy, the "padding" of work hours reported is 

a termination offense.  The Respondent followed this policy in 

carrying out the Petitioner's termination. 

 16.  The Petitioner has not come forward with any 

persuasive evidence showing that the Respondent's articulated 

reason for his termination was a pretext for racial 

discrimination.  The Petitioner at most articulated his own 

subjective belief that he was terminated for racial aminus 
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reasons but offered no cogent explanation or supporting rational 

or evidence justifying that belief.  The Petitioner's subjective 

beliefs are not sufficient to meet his burden of proof.  Earley 

v. Champion International Corporation, 907 F.2d 1077 (11th Cir. 

1990); William v. Hager Hinge Company, 916 F. Supp. 1163 (Middle 

District Alabama 1995). 

 17.  Finally, the evidence does not establish that the 

Petitioner was treated any differently than persons outside his 

protected class.  He did not show that any other employee 

committed a comparable offense against the Respondent employer's 

policies so no other employee was shown by the Petitioner to be 

a truly comparable employee.  The white male who was hired to 

work in the position created out of the Petitioner's original 

compliment of job duties, was not shown to be a replacement 

employee and, moreover, was not shown to have been treated in a 

disparate, more favorable manner in terms of employee 

discipline.  In fact, that employee was terminated for 

performance deficiencies sometime after the Petitioner's 

termination.  In summary, the Petitioner failed to establish a 

claim of discrimination.     

RECOMMENDATION 
 
     Having considered the foregoing findings of fact, 

conclusions of law, the evidence of record, the candor and 
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demeanor of the witnesses and the pleadings and arguments of the 

parties, it is, therefore, 

     RECOMMENDED:  That a final order be entered by the Florida 

Commission on Human Relations dismissing the Petition for Relief 

in its entirety. 

DONE AND ENTERED this 8th day of December, 2005, in 

Tallahassee, Leon County, Florida. 

 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of December, 2005. 

 
 
COPIES FURNISHED: 
 
Denise Crawford, Agency Clerk 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
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Jeffrey Moore 
10923 County Road 
Munday, Texas  76371 
 
Jack Slattery 
Archer Western Construction 
4501 Northeast 21st Lane 
Fort Lauderdale, Florida  33308 
 

 
NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.  




