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Case No. 04-2620 

   
RECOMMENDED ORDER 

 
This cause came on for formal hearing before Robert S. 

Cohen, Administrative Law Judge with the Division of 

Administrative Hearings, on September 22, 2004, in Orlando, 

Florida. 

APPEARANCES 
 
 For Petitioner:  Eulalio Centeno, pro se 
      3275 South John Young Parkway, Suite 219 
      Kissimmee, Florida  34746 
 
 For Respondent:  P. Andrea DeLoach, Esquire  
      Assistant County Attorney 

  435 North Orange Avenue, Suite 300 
      Orlando, Florida  32801 
 

STATEMENT OF THE ISSUE 

 The issue is whether Petitioner has been subjected to an 

unlawful employment practice, namely, discontinuation in his 

position on the basis of disability.  
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PRELIMINARY STATEMENT 

 On January 12, 2003, Petitioner filed a charge of 

discrimination with the Florida Commission on Human Relations 

("FCHR").  Following its investigation, the FCHR issued a Notice 

of Determination: No Cause letter to Petitioner dated June 14, 

2004.  Petitioner thereafter filed a Petition for Relief dated 

July 16, 2003, requesting an administrative hearing. 

 At the hearing, Petitioner testified himself and offered 

Exhibits numbered 1 through 7, all of which were admitted into 

evidence.  Respondent presented the testimony of Greg Neeley and 

Walter Lane and offered Exhibits numbered 1 through 4, all of 

which were admitted into evidence.   

A Transcript was filed on November 18, 2004.  After the 

hearing, Respondent filed a Proposed Order on Findings of Fact 

and Conclusions of Law on December 17, 2004.  Petitioner did not 

file a proposed recommended order.  

References to statutes are to Florida Statutes (2004), 

unless otherwise noted.   

FINDINGS OF FACT 

 1.  Petitioner, Eulalio Centano, is a resident of 

Kissimmee, Florida, with a date of birth of February 12, 1950. 

 2.  Petitioner commenced his employment with Respondent on 

September 21, 1987, in the Wastewater Division as a maintenance 

person. 
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 3.  Petitioner received several promotions during his 

tenure with Respondent.  The first came on April 14, 1988, to 

Equipment Operator III, followed by a reclassification on  

June 14, 1988, to Equipment Operator IV.   

 4.  Petitioner remained in the Equipment Operator IV 

position, at a pay rate of $15.15 per hour until his medical 

separation on October 8, 2002. 

 5.  Prior to his medical separation, Petitioner had been 

injured on the job in June of 2001.  Petitioner was put on 

modified temporary duty at the same rate of pay in  

September 2001. 

 6.  As a result of his job-related injuries, Petitioner 

received workers' compensation benefits in August 2001, and from 

February through July 2002. 

 7.  Petitioner also exercised his Family Medical Leave from 

February 2002 through July 2002. 

 8.  Respondent has specific policies to address the 

procedures that all of Orange County's departments must follow 

in order to comply with the requirements of the Americans with 

Disabilities Act ("ADA"), Florida Workers' Compensation Act, as 

well as the Family Medical Leave Act.  Pursuant to Orange County 

policy, once an employee reaches maximum medical improvement, he 

is referred to the County's ADA Coordinator for a determination 

of ADA eligibility and reasonable accommodation possibilities. 
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 9.  Petitioner met with the Utilities Department's Human 

Resource Specialist, Walter Lane, in April 2002.  At 

Petitioner's request, Mr. Lane conducted a job search for 

Petitioner within the Utilities Department, which was 

unsuccessful due to Petitioner's physical limitations. 

 10.  Mr. Lane, at Petitioner's request, also reviewed 

Petitioner's file and forwarded it to Orange County's Human 

Resources Department ("HR") for an ADA determination. 

 11.  Although Petitioner received only a five percent 

partial impairment classification by his physician, Mr. Lane 

continued to investigate the possibility of maintaining 

Petitioner as an employee under the ADA. 

 12.  Subsequently, HR determined that Petitioner did not 

qualify under the ADA since his occupational injury was not 

substantially limiting. 

 13.  Even though Petitioner's occupational injury was not 

substantially limiting, Respondent's ADA Committee recommended 

that, as a form of reasonable accommodation, Petitioner would be 

provided an additional 30 days of paid leave to apply for other 

positions in Orange County. 

 14.  Petitioner's 30 days began on January 13, 2003, and 

ended on February 12, 2003. 

 15.  Despite the expiration of the 30-day additional 

period, Respondent submitted an application on behalf of 
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Petitioner in June 2003 for a position as a Meter Reader I with 

Orange County. 

 16.  Petitioner met the minimum qualifications of the Meter 

Reader I position, which were "the ability to read, write and 

follow oral and written instructions." 

 17.  Petitioner, however, did not meet the mandatory 

special requirements for the Meter Reader I position that he "be 

in good physical health and able to walk five to eight miles per 

day." 

 18.  Petitioner was not chosen for the Meter Reader I 

position. 

 19.  Petitioner's physician had imposed physical 

restrictions on Petitioner in June 2001.  This prompted 

Respondent to put Petitioner on modified temporary duty within 

the Utilities Department. 

 20.  Petitioner never requested accommodations to allow him 

to continue with his position as an Equipment Operator IV.  

Petitioner admits that he cannot perform the physical 

requirements of this position, which include tremendous pushing 

and pulling to enter and exit the cab of the equipment, and the 

ability to lift at least 75 pounds on a regular basis. 

 21.  Petitioner is currently limited by his physician and 

his medical condition from moderate to excessive amounts of 

repetitive bending, twisting, or lifting objects over 30 pounds. 
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 22.  Petitioner is currently taking Vioxx, a muscle 

relaxant prescribed by his physician. 

 23.  Petitioner is still exhibiting pain as the result of 

his occupational injuries. 

 24.  Petitioner admits he is not qualified to perform the 

physical requirements of the Meter Reader I position which 

requires bending and stooping 67 to 100 percent of the time, 

lifting between 25 and 50 pounds 34 to 66 percent of the time, 

and lifting greater than 50 pounds 34 to 66 percent of the time. 

 25.  Due to Petitioner's inability to perform the duties of 

the Meter Reader I position, he clearly cannot perform the 

duties of the Equipment Operator IV position, one that is far 

more strenuous. 

 26.  Although Respondent was not required to evaluate 

Petitioner under the ADA standard, Respondent attempted to 

accommodate Petitioner's search for other employment within the 

County by providing Petitioner additional time to locate a 

position that was suitable for him. 

 27.  Petitioner was informed that his lack of a high school 

education served as an obstacle to his qualifying for a broader 

range of positions with Orange County.  Due to his lack of a 

high school diploma or its equivalent, Petitioner was limited to  
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positions available within the County that required physical 

ability, which he could not perform based upon his injury and 

physical restrictions. 

 28.  Due to his physical limitations and lack of a high 

school education, Petitioner did not qualify for any open 

positions within the County, and was medically separated in 

October 2002. 

 29.  Since his medical separation from Respondent, 

Petitioner has not been able to secure employment at a salary 

comparable to what he previously earned as an Equipment Operator 

IV.                     

CONCLUSIONS OF LAW 

 30.  The Division of Administrative Hearings has 

jurisdiction over the subject matter of and the parties to this 

proceeding.  §§ 120.569, 120.57(1), and 760.01, et seq., Fla. 

Stat. 

31.  Petitioner has brought this action against the 

Respondent pursuant to the Florida Civil Rights Act of 1992 

(“FCRA”), Subsection 760.01 et seq., Florida Statutes.  

Petitioner is an “aggrieved person” and Respondent is an 

“employer” within the meanings of Subsections 760.02(10) and 

(7), Florida Statutes, respectively.  Specifically, Petitioner 

alleges disability discrimination under Section 760.10(1)(a), 

Florida Statutes, as well as retaliation pursuant to Section 
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760.10(7), Florida Statutes.  Section 760.10(1)(a), Florida 

Statutes, provides: 

It is unlawful employment practice for an 
employer:   
 
To discriminate or fail or refuse to hire 
any individual, or otherwise to discriminate 
against any individual with respect to 
compensation, terms, conditions, or 
privileges of employment, because of an 
individual’s race, color, religion, sex, 
national origin, age, handicap, or marital 
status. 
 

32.  Similar protection is provided under the Americans 

with Disabilities Act (“ADA”) which prohibits discrimination 

“against a qualified individual with a disability because of the 

disability of such individual in regard to . . . discharge of 

employees . . . .” 42 U.S.C. Section 12112(a).  The FCRA should 

be construed in conformity with the ADA and its predecessor the 

Rehabilitation Act, 29 U.S.C. Section 701 et seq., and related 

federal regulations.  Smith v. Avatar Properties, Inc., 714 So. 

2d 1103, 1106 (Fla. 5th DCA 1998).  

33.  In a disability discrimination case alleging 

discriminatory discharge, in order to establish a prima facie 

case of discrimination, a petitioner must demonstrate that  

(1) he is physically disabled; (2) he is a “qualified 

individual,” meaning he can perform the essential functions of 

the job in question with or without reasonable accommodation; 

and (3) he was discriminated against because of his disability. 
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Lucas v. W.W. Granger, Inc., 257 F.3d 1249, 1255 (11th Cir. 

2001); Reid v. Heil Co., 206 F.3d 1055,1061 (11th Cir. 2000). 

34.  If Petitioner succeeds in making a prima facie case, 

the burden shifts to Respondent to articulate some legitimate, 

nondiscriminatory reason for its conduct.  If Respondent carries 

this burden of rebutting Petitioner’s prima facie case, 

Petitioner must demonstrate that the proffered reason was not 

the true reason, but merely a pretext for discrimination.  

McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-03 (1973).  

35.  If Petitioner is unable to make his prima facie case 

of disability discrimination, the burden of producing rebuttal 

evidence does not shift to the employer, and judgment is 

invariably entered in favor of the employer.  Brand v. Florida 

Power Corp., 633 So. 2d 504, 510-11, citing Lucero v. Hart, 915 

F.2d 1367 (9th Cir. 1990).  If the prima facie case is 

established, the burden of producing rebuttal evidence is then 

placed on the employer to show that its consideration of the 

handicap was relevant to the qualifications of the position 

sought.  Brand, Id. at 511, citing Doe v. New York Univ., 666 

F.2d 761, 776 (2d Cir. 1981).  In particular, an employer may 

meet its burden of responding to a Petitioner’s prima facie case 

of handicap discrimination by demonstrating its inability to 

accommodate, or that the position required essential duties that 

the Petitioner could not perform.  Id.  Once the employer places 
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into evidence valid reasons for its decision, “the plaintiff 

cannot remain silent, but must rebut the employer’s position 

with evidence concerning his individual capabilities ‘and 

suggestions for possible accommodations.’”  Id.  quoting 

Treadwell v. Alexander, 707 F.2d 473,478 (11th Cir. 1983). 

36.  Petitioner has the burden of establishing that he is 

handicapped within the meaning of the FCRA.  While the FCRA does 

not define the word “handicap,” the ADA definition of 

“disability” applies to cases brought pursuant to the FCRA. 

“Disability” is defined as follows: 

(A)  a physical or mental impairment that 
substantially limits one or more of the 
major life activities of such individual; 
(B)  a record of such impairment; or 
(C)  being regarded as having such an 
impairment. 
 

42 U.S.C. Section 12102(2); Brand, supra at 510 n. 10. 

37.  Based upon the definition of "disability" and the 

evidence at hearing, Petitioner suffered from a "handicap" for 

purposes of the ADA.  Petitioner has suffered a five-percent 

whole-body impairment which prevents him from performing all of 

the necessary tasks for the position he formerly held with 

Respondent, as well as any position for which he was qualified 

at the time of his medical separation from Respondent. 

38.  Prior to Petitioner's medical separation, Respondent 

knew that he was disabled.  An employer knows an employee has a 
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disability when the employee tells the employer about his 

condition, or when the employer otherwise becomes aware of the 

condition, such as through a third party or by observation.  

Hernandez v. Prudential Insurance Co. of America, 977 F. Supp. 

1160, 1166 (M.D. Fla. 1997), quoting Schmidt v. Safeway, Inc., 

864 F. Supp. 991, 997 (D. Or. 1994).  Respondent learned of 

Petitioner's disability when Petitioner provided medical 

documentation specifying his physical restrictions. 

39.  Petitioner claims he meets the second prong of the 

prima facie case of discrimination under the FCRA by virtue of 

his belief that he was "otherwise qualified" for the Meter 

Reader I position since he had previously performed his job of 

Equipment Operator IV.  Petitioner's claim must fail based upon 

the testimony and evidence presented at hearing. 

40.  The ADA defines the phrase "qualified individual with 

a disability" as an "individual who, with or without reasonable 

accommodation, can perform the essential functions of the 

employment position that such individual holds or desires. " 42 

U.S.C. § 12111(8); see also Smith v. Avatar Properties, Inc., 

714 So. 2d 1103, 1107 (Fla. 5th DCA 1998).  If a qualified 

individual with a disability can perform the essential functions 

of the job with reasonable accommodation, then the employer is 

required to provide the accommodation, unless doing so would be 

an undue hardship for the employer.  42 U.S.C.  
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§ 12112(b)(5)(A); see also Smith, supra at 1107.  A reasonable 

accommodation to an employee may include, but is not limited to, 

additional unpaid leave, job restructuring, a part-time or 

modified work schedule, or even reassignment to a vacant 

position.  42 U.S.C. § 12112(9)(B); McCaw Cellular 

Communications of Florida, Inc. v. Kwiatek, 763 So. 2d 1063, 

1065-66 (Fla. 4th DCA 1999); Smith, supra at 1107. 

41.  Petitioner has failed to meet the second prong of the 

prima facie case for discrimination.  When Petitioner provided 

medical documentation indicating that he was restricted from 

constant bending or twisting and could not lift over 30 pounds, 

he was no longer able to perform the essential tasks of his 

position.  Respondent placed Petitioner on modified temporary 

duties.  Petitioner availed himself of his workers' compensation 

benefits as well as his Family Medical Leave benefits. 

Respondent also gave Petitioner a generous amount of time to 

attempt to secure another position with Orange County. 

42.  The appropriate County personnel attempted to find 

Petitioner another available position, for which he was 

qualified, but no such positions were available.  In fact, every 

position for which Petitioner applied required physical tasks 

that he could not perform, or the position required at least a 

high school diploma or its equivalent, which Petitioner did not 

possess.  Based upon the evidence at the hearing, Respondent 
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acted in good faith in attempting to find another position for 

which Petitioner was suited based upon his physical 

restrictions.  No evidence was put forth to refute Respondent's 

good faith actions in this regard.  Further, Petitioner never 

requested that an accommodation be made to allow him to continue 

in his position as an Equipment Operator IV.  Even though 

Respondent was under no duty to make accommodations, Respondent 

used its best efforts to attempt to accommodate Petitioner by 

giving him additional time to locate other employment within the 

County. 

43.  No reasonable accommodation was available to 

Petitioner because he could neither perform the available open 

position as a Meter Reader I nor did he have the required 

education to qualify for other available positions within Orange 

County. 

44.  Based upon the foregoing, Respondent's medical 

separation of Petitioner was not unlawful under the FCRA, 

because Petitioner's disability prevented him from performing 

the physical requirements of his job as an Equipment Operator IV 

or Meter Reader I, namely, bending, twisting, and the frequent 

lifting of objects weighing greater than 30 pounds.   

§ 760.10(8)(a), Fla. Stat.; see also Tourville v. Securex, Inc., 

769 So. 2d 491 (Fla. 4th DCA 2000).  Further, since Petitioner 

has failed to rebut Respondent's legitimate position with 



 14

evidence that either he could perform the physical requirements 

of the available Meter Reader I position, or actually possessed 

the educational requirements for any other available positions 

with Orange County, his claim of disability discrimination under 

Section 760.01(a), Florida Statutes, must be dismissed.     

RECOMMENDATION 

 Based upon the Findings of Fact and Conclusions of Law, it 

is 

 RECOMMENDED that the Florida Commission on Human Relations 

dismiss Petitioner's charge of discrimination.  

 DONE AND ENTERED this 7th day of January, 2005, in 

Tallahassee, Leon County, Florida.   

S 
                                   
ROBERT S. COHEN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of January, 2005. 
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Cecil Howard, General Counsel 
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
 
 

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case.  
 




