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STATEMENT OF ISSUE 
 

     Whether Respondent engaged in discriminatory employment 

practices contrary to Chapter 760, Florida Statutes, as alleged 

in the Charge of Discrimination filed by Petitioner. 

PRELIMINARY STATEMENT 
 

     On May 17, 2002, Tommy J. Thompson (Petitioner) filed a 

Charge of Discrimination with the Florida Commission of Human 

Relations (FCHR), alleging that Affiliated Computer Services 

(Respondent or ACS) discriminated against him on the basis of 

gender and age contrary to Section 760.11, Florida Statutes, by 

denying him promotions.  FCHR investigated the allegations, and 

on December 4, 2003, issued its determination of "no cause" and 

Notice of Determination:  No Cause, upon a finding that there 

was insufficient evidence to establish discrimination on the 

basis of age or gender.   

     Petitioner filed a Petition for Relief on January 6, 2004, 

with FCHR, which was transmitted to the Division of 

Administrative Hearings by FCHR on January 7, 2004.  A Notice of 

Hearing setting the case for formal hearing on March 8, 2004, 

was issued on February 4, 2004.  On February 13, 2004, 

Respondent filed an uncontested Motion for Continuance, which 

was granted, and the formal hearing was reset for March 22, 

2004, when it was heard as noticed.   
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     At the hearing, Petitioner testified in his own behalf, and 

presented the testimony of John Cofield, Lynne Reese, Michael 

Mathis, Darell Wade, Timothy Bowman, Katherine Parker, and 

Gerardo Ortiz.  Petitioner introduced into evidence Petitioner's 

Exhibit 1 and Exhibits A through J.  Respondent presented the 

testimony of Derrick Jackson, John Carbonell, and Vicki Bertoch, 

and introduced into evidence Respondent's Exhibits 1 through 16.   

     A Transcript was ordered, which was filed on May 5, 2004.  

Proposed Recommended Orders were filed by both parties that were 

read and considered.   

FINDINGS OF FACT 
 

     1.  Petitioner is a 51-year old white male currently 

employed by ACS, formerly known as Concera Corporation, which is 

an employer within the definition of Chapter 760, Florida 

Statutes.  Respondent operates a call center that provides 

information on Medicaid and other programs to residents of the 

state.  Petitioner is a telephone counselor.   

     2.  Prior to coming to work for Respondent, Petitioner held 

many positions, principally in sales, with various companies.  

He worked in positions that would be described as entry-level to 

middle-management positions with these companies, prior to 

falling victim to reductions-in-force in the recent down-turn in 

the economy.  After working for the state's employment service, 

setting up a program for mid- and upper-level executives seeking 
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re-employment, Petitioner took his present position with 

Respondent.   

     3.  Since going to work for Respondent, Petitioner has 

applied for, from between five and twenty, various positions 

with Respondent.  There was conflict regarding the number of 

positions for which Petitioner applied.  Petitioner's testimony 

is deemed more credible.  These positions were at various levels 

within the company's hierarchy and had varying levels of 

responsibility ranging from supervision of other telephone 

counselors to managing the call center itself.  Petitioner has 

not been promoted. 

     4.  Petitioner has been given pay raises, has received 

training as a trainer for the company, and has consistently been 

eligible for incentive bonuses for his work.  The loss of the 

additional income from these bonuses resulted in Petitioner 

leaving the training program for which no additional pay was 

provided, and that interfered with qualifying for bonus awards.   

     5.  His leaving the training program was considered a 

negative by his supervisors; however, his participation in the 

training program had little impact upon his consideration for 

promotion. 

     6.  Many of the recipients of Medicaid in Florida are 

Hispanic and Haitian.  As a result, the contract Respondent has 
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with the state requires that a portion of counselors be 

bilingual and speak Spanish or Haitian Creole French.   

     7.  Petitioner does not speak either language.  This lack 

of language skill is given as the reason that Petitioner has not 

been promoted to the first line supervisory level.  There have 

been four vacancies for first line supervisor for which he 

applied.  Three vacancies were filed by persons who are 

bilingual, one male and two females.  When one of those 

positions again became vacant, he applied the fourth time, and a 

Black female was promoted into the position who was not 

bilingual. 

     8.  Petitioner testified that he applied for many 

additional positions to include positions that were more 

managerial in nature.  Respondent stated that they had no record 

of his applying for these positions.  Petitioner testified 

regarding his application for positions and the procedures for 

applying for openings.  His testimony is more credible.  The 

process did not require filing a new application for openings 

when one had a recent application/vita on file.  The basis for 

not promoting Petitioner for these positions was that he did not 

have experience managing call centers and was not bilingual. 

     9.  Respondent presented testimony that Petitioner lacked 

leadership skills, failed to show up well in interviews, and 

lacked experience.  However, Petitioner was one of Respondent's 
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most productive operatives and was selected to be a trainer for 

Florida and other states. 

     10.  In summary, Petitioner could not get to be a 

supervisor without being bilingual and could not be promoted 

higher without having supervisory experience in a phone center. 

     11.  While a significant number of the persons who were 

promoted in lieu of Petitioner were female, there were a number 

of younger men who were promoted, mostly into managerial 

positions. 

     12.  The evidence reflects that those who were promoted in 

lieu of Petitioner shared the fact that they were young, or 

Hispanic and bilingual, with the exception of Shonnice Booker, a 

Black female who was not bilingual. 

     13.  Respondent justifies its selection of these 

individuals by reference to its contract with the state 

requiring some of the counselors be bilingual in Spanish or 

Creole French.   

     14.  Information was provided by both Petitioner and 

Respondent on the various individuals who were promoted into the 

positions for which Petitioner had applied.  The following is a 

summary of the information.  Because Respondent was careful to 

point out all the individuals who were bilingual, in the case of 

those about whom no language information was provided, it is 

assumed the applicant did not have a second language.  Positions 



 

 7

in which language was an identified issue are indicated by (L) 

after the position title.  "Principal reason" indicates 

summarily the reason given for the individual's promotion.  The 

positions are listed by date: 

May 1999:  Field Counselor:  Sheila Slik; no 
language; female; race and age unknown.  
Petitioner's supervisor recommended him for 
the job; however, he was told by his 
supervisor, Judy Cooper, that Slik was being 
hired.   
 
June 1999:  Deputy Operations Manager:  
Phyllis Underwood; no language, female, 
30's.  Principle reason:  Managed contracts 
similar to the contract Respondent had with 
the state. 
 
June 1999:  Call Monitoring Specialist(L):  
Miriam Ruez; bilingual; female, Hispanic; 
age unknown.  Principle reason:  bilingual. 
 
October 1999:  Choice Counselor 
Supervisor(L):  Gladys Hernandez; bilingual, 
female; Hispanic; 50's.  Principle reason: 
bilingual. 
 
October 1999:  Choice Counselor Lead(L):  
Tai Lee Ro; no language; female, 50's.  
Principle reason:  Ro had been there six 
months. 
 
October 1999:  Call Monitor Specialist(L):  
Johnny Gonzales; bilingual; male; Hispanic; 
30's.  Principle reason:  bilingual. 
 
March 2000:  Call Center Supervisor 
(Kidcare):  Johnny Gonzales; bilingual; 
male; Hispanic; 30's.  Principle reason:  
bilingual. 
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March 2000:  Call Monitor Specialist(L):  
Lourdes Colorado; bilingual; female; 
Hispanic; age unknown.  Principle reason:  
bilingual. 
 
May 2000:  Deputy Operations Manager:  
Unfilled. 
 
June 2000:  Field Choice Supervisor:  
Unfilled until a later date.  No information 
on incumbent provided. 
 
July 2000:  Scheduling/Quality control 
Supervisor:  Mike Dalvon; no language; male; 
age unknown.  Principle reason:  managed 
large call center. 
 
July 2000:  Call Center Supervisor:  Ida 
Safari; bilingual; female; Hispanic; age 
unknown.  Principle reason:  bilingual. 
 
November 2001:  AHCA Supervisor:  Myra 
Martin; bilingual; female; Hispanic; 20's.  
Principle reason:  health care background 
and bilingual. 
 
November 2001:  Call Center Supervisor 
(Kidcare):  Shonnice Booker:  no language; 
female; Black; age unknown.  Principle 
reason:  had been with Kidcare program 
previously. 
 
November 2001:  Operations Supervisor:  Paul 
Henrichs; no language; male; White; 30's.  
Principle reason:  call center management 
experience.  
 
November 2001:  Operations Supervisor:  
Jacqui Zarba; no language; female; 30's.  
Principle reason:  prior experience. 
 
November 2001:  Operations Supervisor:  
Becki Smith; no language; female; 30's.  
Principle reason:  prior experience. 
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November 2001:  Operations Supervisor:  Pat 
Gray; no language; female; 50's.  Principle 
reason:  prior experience.   
 

     15.  Respondent provided no information on the percentages 

of its clients who were Spanish or Creole, or the number of 

employees having language qualifications, or the breakdown of 

its employees by national origin to rebut the presumption that 

it was discriminating on such a basis.  Respondent refused to 

respond to discovery requests for information on these issues. 

CONCLUSIONS OF LAW 
 

     16.  The Division of Administrative Hearings has 

jurisdiction of the parties and the subject matter of this case 

pursuant to Section 760.11, Florida Statutes. 

     17.  Petitioner is a telephone counselor in a call center 

providing information to recipients of Medicaid, a federal 

program, pursuant to a contract Respondent-employer has with the 

State of Florida.  Petitioner filed a claim with FCHR alleging 

that he was discriminated against with regard to promotion by 

Respondent on the basis of race and gender.  In paragraph 5 of 

his petition, he states that it has been younger females and 

Hispanics who have been promoted.  Petitioner's claims relate to 

a large number of positions for which he applied over the period 

of his employment with Respondent.  Petitioner presented what he 

described as an incomplete list of the positions for which he 

applied. 
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     18.  A hearing on expedited discovery was held and an Order 

issued directing the parties to respond to all discovery 

requests within three days.  Further, the parties were to 

exchange exhibits and witness lists five days prior to the 

scheduled hearings.  Petitioner requested certain information 

relating to applications and to Respondent's promotion of 

individuals, which Respondent did not provide.   

     19.  The Pre-Hearing Order mentioned above also permitted 

evidence to be presented on applications for positions prior to 

the time limitation on filing claims.  However, relief was 

limited to those positions applied for within the statutory time 

frames.   

     20.  The burden in this case is on Petitioner to show that 

Respondent discriminated against him in a manner prohibited by 

Chapter 760, Florida Statute.  

21.  The evidence showed that Petitioner applied for 

various positions within the company.  Respondent conceded that 

Petitioner was qualified for promotion to some of these 

positions, but was not qualified or not as well qualified as 

other applicants for any of the positions.  Respondent asserted 

that its records did not reflect that Petitioner had applied for 

some positions listed; however, Petitioner produced a memorandum 

regarding being interviewed for one of these positions.  The 



 

 11

testimony of Petitioner is accepted as the more credible 

evidence of the positions for which he applied. 

     22.  The proof showed that Petitioner was denied promotion 

to between 10 and 20 positions between May of 1999 and November 

of 2001.  The exact number of the positions for which he applied 

is complicated by the records or lack thereof, and the fact that 

Petitioner applied for the same position more than once.   

     23.  Four of the positions listed in paragraph 14, 

above,(CC Supervisor) are for first line supervisors.  Three of 

the foregoing positions (Call Monitors) are for the step below 

first line supervisor and would be lead worker positions.  The 

other positions were for area supervisory positions and for 

upper management positions.  One of the reasons put forth by 

Respondent for not promoting Petitioner was that Petitioner was 

not bilingual.  The advertisements for the job openings indicate 

that some of the positions advertised indicated a preference for 

bilingual applicants.  Some of the positions were not restricted 

by language.  However, with regard to both types of positions, 

preference was shown bilingual applicants.  Johnny Gonzales was 

promoted to Call Center Supervisor in March 2000 because he was 

bilingual, and Myra Martin was promoted to AHCA Supervisor in 

November 2001 in part because she was bilingual.  However, Tai 

Lee Ro was promoted in October 1999 to Choice Counselor Lead(L) 

without language qualification.  The other reason advanced for 
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not promoting Petitioner was that he lacked leadership and 

experience compared to those who were promoted.  With regard to 

the operations managers, this was a valid determinate; however, 

with regard to all of the lower level, non-language restricted 

positions for which language was not considered, Petitioner was 

equally, if not better qualified, than the selected applicants.  

See May 1999, Slik and November 2001, Booker.  

24.  In sum, the policies enumerated by Respondent were not 

followed consistently, and, taken as a whole, indicate that 

preference was given to hiring Hispanics and females, and hiring 

younger personnel when Hispanics were not being selected.  

Stated another way, older males were not promoted.  This is the 

essence of Petitioner's complaint and the facts support his 

contention. 

     25.  In the case of Sandoval v. Hagan, 197 F.3d 484 (11th 

Cir. 1999), reversed on procedural grounds in Alexander v. 

Sandoval, 532 U.S. 275, 121 S.Ct. 1511, (US-2001), the Eleventh 

Circuit Court discussed the relationship of language, national 

origin, and ethnicity in the context of an Alabama statute 

requiring driver's licensing examinations be given in English 

only.  In striking the statute, the court discussed in detail 

the relationship between language and national origin after 

finding that the statute had a disparate impact on non-native 
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drivers.  The Eleventh Circuit Court quoted from the lower 

court's decision, which said in part:  

This result (disparate impact) should not be 
surprising in light of statistics 
correlating language with national origin 
cited by the district court.  Of those who 
speak Spanish in the United States, 97% are 
Hispanic.  The court also cited the 
testimony of researcher of Edward Chen 
showing that "the correlation between 
language and national origin is also very 
high."  As of 1989, 72.5% of Chinese 
Americans speak a language other than 
English at home.  Comparable figures for 
other Asian Pacific Islander groups exists 
for Cambodians (81.9%), Vietnamese (80.7%), 
Laotians (77.4%), Thai (72.5%), Koreans 
(69.7%), Filipinos (59.9%), Indians (55.3%), 
and Japanese (40.5%).  See Sandoval v. 
Hagan, 197 F.3d at 508. 
 

     26.  Alabama had contended that its discriminatory language 

policy did not constitute as a matter of law a disparate impact 

based on national origin.  Its argument rested on the premise 

that language never has been held to be a proxy for national 

origin for purposes of proving intentional discrimination.  The 

Eleventh Circuit Court stated with regard to this argument that 

although existent case law was unclear as to whether language 

may serve as a proxy for intentional national origin 

discrimination claims of either a constitutional or statutory 

nature, the question of intent is tangential to disparate impact 

analysis.  Id. at 509. 
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     27.  Although the Supreme Court never has held that 

language may serve as a proxy for national origin for equal 

protection analysis, in the context of jury selection, the 

Supreme Court said that "[I]t may well be, for certain ethnic 

groups and in some communities, that proficiency in a particular 

language, like skin color, should be treated as a surrogate for 

race under an equal protection analysis."  Hernandez v. New 

York, 500 U.S. 352, 371-372, 111 S.Ct. 1859,1873 (1991).   

     28.  The Eleventh Circuit also reached this conclusion in 

dicta in United States v. Uvalde Consol. Indep. Sch. Dist., 625 

F.2d 547, 553 (5th Cir. 1980), stating that "the fourteenth 

amendment clearly extends to protection of any group of persons 

invidiously discriminated against by state law including groups 

identifiable by ethnic, national origin, or linguistic 

characteristics."  In Garcia v. Gloor, 618 F.2d 264, 270 (5th 

Cir. 1980), the Fifth Circuit Court noted that "[T]o a person 

who speaks only one tongue or to a person who has difficulty 

using another language than the one spoken in his own home, 

language might well be an immutable characteristic like skin 

color, sex, or place of birth."   

     29.  Several other federal circuits have drawn similar 

conclusions about the connection between language and national 

origin.  See Yniguez v. Arizonans for Official English, 69 F.3d 

920, 947-948 (9th Cir. 1995), vacated on other grounds, 520 U.S. 
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43, 117 S.Ct. 1055 (1997), finding that "[S]ince language is a 

close and meaningful proxy for national origin, restrictions on 

the use of languages may mask discrimination against specific 

national origin groups or, more generally, conceal nativist 

sentiment;" Carino v. University of Oklahoma Bd. Of Regents, 750 

F.2d 815, 818-819 (10th Cir. 1984) finding that employment 

termination, because of foreign accent, constituted national 

origin discrimination; and Berke v. Ohio Dep't of Pub. Welfare, 

628 F.2d 980, 981 (6th Cir. 1980) (per curiam) determining that 

refusal to hire based on foreign accent amounted to Title VII 

discrimination on the basis of national origin.   

     30.  The Eleventh Circuit concluded that the district court 

properly applied the Eleventh Circuit's disparate impact 

standard when it concluded that Sandoval had presented a prima 

facie case of disparate impact on the basis of national origin.  

See Sandoval v. Hagan, 197 F.3d at 510.  Moreover, the district 

court had determined that Appellant's stated justifications for 

the English-only policy were a pretext.  Therefore, the Eleventh 

Circuit concluded there was no error in the district court's 

conclusion of law that the English-only policy evinced an 

unlawful disparate impact based on national origin.   

     31.  Supreme Court precedent, longstanding congressional 

provisions, and federal agency regulations have repeatedly 

instructed state entities that a nexus exists between language 
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and national origin.  See Lau v. Nichols, 414 U.S. 563, 94 S.Ct. 

786, (1974).   

     32.  The Equal Employment Opportunity Commission (EEOC) has 

warned state entities that English-only rules constrain 

"opportunities on the basis of national origin" and that the 

implementation of such rules constitutes a prima facie case of 

national origin discrimination.  29 C.F.R. Section 1606.7(a).  

Because the EEOC is the administrative agency in charge of 

enforcing Title VII, its Title VII interpretations long have 

been accorded substantial deference.  See Albermarle Paper 

Co. v. Moody, 422 U.S. 405, 431, 95 S.Ct. 2362, 2378, citing 

Griggs v. Duke Power, 401 U.S. 424, 433-34, 91 S.Ct. 849, 854-

855 (1971).  But see Garcia v. Spun Steak, 998 F.2d 1480, 1488-

1490 (9th Cir 1993), rejecting the EEOC's English only 

guideline.   

     33.  Florida law, like federal law, prohibits 

discrimination on race, color, religion, sex or national origin.  

While the law does not prohibit discrimination on the basis of 

language, language may be used as a covert basis for national 

origin discrimination.  See Garcia v. Gloor, 618 F.2d. 264 (5th 

Cir 1980), holding that a bilingual employee is granted neither 

the right nor privilege by statute to use the language of his 

personal preference in face of his employer's directive to speak 

English.  Unless imposed by statute, the rules of the workplace 
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are made by collective bargaining or by the employer.  The 

refusal to hire applicants who cannot speak English might be 

discriminatory if the jobs they seek can be performed without 

knowledge of that language.  Id. 

     34.  In the Gloor decision at 269, the Court goes on to 

state that save for religion, the discriminations which the law 

addresses are those that are either beyond the person's power to 

alter or impose a burden on an employee based on one of the 

prohibited bases.  Further, the court observed that in some 

circumstances the ability to speak or the speaking of a language 

other than English might be equated with national origin.   

     35.  In Florida, discrimination on the basis of national 

origin is statutorily prohibited.  If one put a sign in the 

window seeking workers, but limited applications to English 

speakers, as indicated in Sandoval, it is facially 

discriminatory.  Discrimination on the basis of ethnicity or 

national origin is the same without regard to national 

background, i.e., discrimination against an "Anglo" is the same 

as discrimination against a Hispanic or Black.   

     36.  In the Age Discrimination in Employment Act (ADEA) 

cases there are three methods by which a Plaintiff can carry his 

burden at the prima facie stage.  First, a prima facie case can 

be proven through the use of direct evidence of the defendant-

employer's discriminatory intent.  In direct evidence cases, the 



 

 18

plaintiff introduces evidence that, if believed, establishes 

that an employer acted with discriminatory motive in making an 

employment decision.  Early v. Champion Intern. Corp., 907 F.2d 

1077 (11th Cir 1990).  Direct evidence is that quantity of 

evidence that tends to prove the existence of a fact without 

inference or presumption.  Id. quoting, Carter V. City of Miami, 

870 F.2d 578, 582 (11th Cir. 1989).  Only the most blatant 

remarks, whose intent could be nothing other than to 

discriminate on the basis of age, . . . constitute direct 

evidence of discrimination.  Id. at 582.  If such evidence is 

produced, then the burden shifts to the employer to prove by a 

preponderance of the evidence that the same decision would have 

been reached absent any discriminatory intent.  Buckley v. 

Hospital Corp. of America, 758 F.2d 1525, 1529-30 (11th Cir. 

1985).   

     37.  A second method of drawing the nexus between age and 

adverse action by an employer is by statistical proof of a 

pattern or practice of discrimination.  Pace v. Southern Ry. 

System, 701 F.2d 1383, (11th Cir. 1983).  This method of 

establishing a prima facie case is necessary in those situations 

where the plaintiff is replaced by an individual who is himself 

or herself a member of the protected class.  In this situation, 

"evidence of a pattern of terminating older workers . . . 

allow[s] the reasonable inference that age had played a role in 
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[plaintiff's] discharge."  Id. at 1388, quoting, McCorstin v. 

U.S. Steel Corp., 621 F2d 749, 754 (5th Cir. 1980).  If a 

plaintiff relies solely on statistical evidence to prove 

discrimination, he has the burden of presenting sufficient proof 

that, in conjunction with other evidence, gives rise to an 

inference of discrimination.  See Pace, 701 F.2d at 1388. 

     38.  Once an inference is established, the defendant-

employer must rebut the inference that the statistical evidence 

produces by articulating a nondiscriminatory reason for the 

plaintiff-employee's discharge. If this is done, the plaintiff 

then must prove by a preponderance of the evidence that the 

employer's asserted reason is merely a pretext for a 

discriminatory dismissal.  Verbraeken v. Westinghouse Elec. 

Corp., 881 F.2d 1041, 1045 (11th Cir 1989).   

     39.  The final and most common method of proving an ADEA 

violation is through circumstantial evidence.  In this instance, 

the plaintiff utilizes what is commonly referred to as "the 

McDonnell Douglas test."  This test, adopted from the Supreme 

Court's decision in McDonnell Douglas Corp. v. Green, 411 U.S. 

792, 93 S.Ct. 1817 (1973), requires a plaintiff to establish a 

prima facie case by proving that he or she (1) was a member of 

the protected class, (2) was subject to an adverse employment 

action, (3) was replaced with a person outside the protected 
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group1/, and (4) was qualified to do the job.  Verbraeken, 881 

F.2d at 1045. 

     40.  In summary, in proving a prima facie case of age 

discrimination, a claimant must show evidence of discrimination 

by one of three generally accepted methods:  by direct evidence 

of discriminatory intent; by meeting the four-pronged test set 

out for Title VII cases in McDonnell Douglas Corp.; or through 

statistical proof.  Because Petitioner did not present direct 

evidence or submit statistical evidence, we need only address 

the four-prong test.   

     41.  A plaintiff discharged by his employer and suing under 

the ADEA "makes out a prima facie case by showing; (1) that he 

was within the statutorily protected age group, (2) that he was 

discharged, (3) that the employer sought to replace him with a 

younger person, and (4) that he was replaced with a younger 

person outside the protected group."  Pace, 701 F.2d at 1385 

n.7, citing Simmons v. McGuffey Nursing Home, Inc., 619 F.2d 

369, 371 (5th Cir. 1980).  Recent cases indicate that 

affirmative proof of qualification still is required in failure 

to hire or failure to promote cases.  See Ford v. General Motors 

Corporation, 656 F.2d 117, 118-119 note 2 (5th Cir. 1981).   

     42.  The discrepancy between these cases can be resolved by 

recognizing that in discharge or demotion cases, where a 

plaintiff has held a position for a significant period of time, 
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qualification for that position, sufficient to satisfy the test 

of a prima facie case can be inferred.  However, where the 

position sought has not been held previously there is no basis 

for an inference of qualification.  Pace, at 1386.   

      43.  The facts reveal that Petitioner was one of the most 

effective counselors working for Respondent and was one of the 

consistent high producers for Respondent.  Petitioner was 

selected to be a nationwide trainer.  Prior to coming to work 

for Respondent, he had an extensive career in retail sales.  He 

received better than average performance reviews.  He possessed 

the overall education, business experience and experience at the 

call center to qualify for the positions of lead worker and 

first line supervisor.   

     44.  Petitioner showed that he was a person 51 years of 

age; he clearly showed he qualified for the positions of first 

and second line supervisor; the record reveals the last of his 

applications for such a position was in November of 2001; he 

showed that he applied for these positions and was not promoted; 

he showed that others, who were not in the same class as he, 

were promoted.  Evidence was presented that he was not promoted 

to many of these positions because he was not bilingual.   

     45.  The facts presented establish a prima facie case of 

discrimination.  At this point in the analysis, the employer 

must show a nondiscriminatory rationale for its actions.  The 
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employer showed that its contract called for a portion of its 

employees to be bilingual because of the client base and that it 

desired the supervisors to be bilingual.  In a classic McDonnell 

Douglas analysis, the employer need only be presented a 

nondiscriminatory rationale for its decision to require the 

employee to show that the reason advanced by the employer is 

pretextual.   

     46.  The employer presented evidence that its language 

preference was based the requirement in its contract to provide 

services to Hispanic and Creole clients of the state.  The 

evidence shows that with the exception of one position for the 

Kidcare program, the positions were filled by Hispanics.  The 

employer did not provide any further evidence about the numbers 

of linguists on staff, their ethnic background, or percentage of 

Hispanics and Creoles served.  Language was stated as a 

selection factor in positions where language had not been listed 

as a criterum.  

     47.  Because, as indicated in the cases discussed above, 

language can be a proxy for national origin or ethnicity, it is 

a potentially suspect classification.  Judicial inquiry is 

required not only into the necessity of the requirement, but the 

manner of its implementation.   

     48.  In this case, the language requirement becomes more 

suspect because the requirement for language changed for the 
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same position classifications.  Sometimes the same position was 

advertised at a later date without a language requirement.  

Compare advertisements for Choice Counseling Supervisor and Call 

Center Supervisor on September 1999 (language preferred), July 

2000 (no language preference), October 2001 (language 

preferred), and on March 6, 2001, (language preferred) revised 

on March 7, 2001, to eliminate a language preference.  No 

explanation of this was provided by the employer.  

49.  The evidence shows that, indeed, Hispanics, females, 

and young men were promoted to these positions whose 

requirements varied.  Selection criteria were not adhered to 

with the result that older males were not promoted.  The 

evidence adduced shows that, notwithstanding the reasons put 

forward by Respondent for its promotion choices, upon 

examination they were inconsistently applied in a manner to 

prevent the advancement of older males. 

50.  Although there was evidence that some older women had 

been promoted, unfortunately, there is well-documented disparity 

in the pay accorded women of all ages and men.  The reasons 

advanced for promoting the other applicants were a pretext for 

not promoting older males.  Respondent's promotional practices 

show clear discrimination against Petitioner based upon his age, 

his language, his national origin, and his gender.    
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RECOMMENDATIONS 
 

Based upon the foregoing Findings of Fact and Conclusions 

of Law, it is  

RECOMMENDED: 

That FCHR enter its final order finding that Respondent 

engaged in a discriminatory employment practice, and order 

Respondent to desist from such practice; to promote Petitioner 

immediately to a call center supervisory position; and pay 

Petitioner the difference between his base salary and that of a 

call center supervisor from November 2001 to the date of the 

entry of FCHR's final order.   

DONE AND ENTERED this 8th day of July, 2004, in 

Tallahassee, Leon County, Florida. 

 

                                  

STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 8th day of July, 2004. 

 
 
 
 
 

2s
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ENDNOTE 
 
1/  The Eleventh Circuit has held that if the discharged 
employee is replaced by an individual who is also in the 
protected group, that such an occurrence will not, as a matter 
of law, preclude proof of a prima facie case.  Pace v. Southern 
Ry. System, 701 F.2d 1383 (11th Cir. 1983).   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.   




