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Case No. 04-0037 

   
RECOMMENDED ORDER 

 
 Administrative Law Judge Don W. Davis of the Division of 

Administrative Hearings (DOAH) conducted the final hearing in this 

case on April 23, 2004, in Live Oak, Florida.  The following 

appearances were entered. 

APPEARANCES 

     For Petitioner:  Carolyn C. Philpott, pro se 
                      628 Webb Drive 
                      Live Oak, Florida  32064 
 
     For Respondent:  G. Thomas Harper, Esquire 
                      Harper Gerlach, LLC 
                      4110 Southpoint Boulevard, Suite 228 
                      Jacksonville, Florida  32216 
 

STATEMENT OF THE ISSUE 
 
     The issue for determination is whether Petitioner was 

subjected to employment discrimination by Gold Kist, Inc. 

(Respondent), due to Petitioner's age in violation of Section 

760.10, Florida Statutes.   
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PRELIMINARY STATEMENT 

     Petitioner filed a Charge of Discrimination against 

Respondent with the Florida Commission on Human Relations (FCHR) 

on December 18, 2002.  The charge alleged discrimination by 

Respondent against Petitioner with regard to her application for 

employment on the basis of age.   

On October 5, 2003, Petitioner requested that FCHR, as 

authorized by Section 760.11(4)(b) and (8), Florida Statutes, 

forward the charge to DOAH for formal administrative proceedings 

in the absence of action by FCHR within 180 days of the filing 

of the charge.   

By Transmittal of Petition, dated January 5, 2004, FCHR 

forwarded the charge to DOAH where the matter was assigned case 

number 04-0037, and provided to Administrative Law Judge 

Barbara J. Staros for further proceedings.  Judge Staros 

scheduled the final hearing to commence on March 18, 2004, in 

Live Oak, Florida.   

Prior to March 18, 2004, the case was assigned to the 

undersigned and upon commencement of the final hearing was 

promptly recessed until April 23, 2004, in Live Oak, Florida, to 

permit Respondent to obtain legal counsel.   

During the final hearing, Petitioner testified on her own 

behalf, but presented no evidentiary exhibits.  Respondent 

presented the testimony of four witnesses, inclusive of 
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Petitioner, and 13 exhibits, which were admitted into evidence.  A 

Transcript of the proceeding was provided and filed on May 10, 

2004.   

Petitioner filed a post-hearing document restating her 

position with regard to the issue in the case.  At the time of 

preparation of this Recommended Order, no post-hearing 

submission had been filed on behalf of Respondent.   

FINDINGS OF FACT 

     1.  Carolyn C. Philpott (Petitioner) was born September 11, 

1955.  She was 46 years old at the time that she applied for a 

“cut and saw” position in Respondent's chicken processing plant 

on May 6, 2002.   

     2.  Respondent is a farmer owned cooperative in the 

business of producing feed, eggs, chickens, and processing of 

live birds into numerous chicken products at its processing 

facility located in Live Oak, Florida.  Bulletins announcing 

Respondent's status as an equal employment opportunity employer 

and Respondent's policy of non-discrimination on the basis of 

age, race, etc., are prominently posted in the lobby.   

     3.  The waiting room or lobby of Respondent's facility 

contained several other people on May 6, 2002, when Petitioner 

approached Respondent's receptionist.  Petitioner peered through 

the window, behind which sat Respondent's receptionist, and 

asked, "Am I too old to work here?"  The receptionist, 
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referencing the policies posted on the lobby wall, responded, 

"No, we don't discriminate.  Would you like an application?"   

     4.  Petitioner took the proffered employment application, 

filled in several blanks with information and handed it back to 

the receptionist.  In a moment, Petitioner was called back up to 

the receptionist because Petitioner had failed to complete 

certain details on the document regarding her previous 

employment history.  Then, Petitioner was told she would be 

contacted later, following which Petitioner left the facility.   

     5.  After accepting the application from Petitioner, the 

receptionist, pursuant to practice at the facility, rated the 

job applicant on an applicant assessment form.  Petitioner was 

rated "fair" or satisfactory in all categories such as 

appearance, attitude, and communication.   

     6.  On the application, Petitioner had referenced previous 

employment with Respondent and a previous work alias of 

"McKnight."  The receptionist, who is regarded as a "first line" 

gatekeeper in Respondent's facility employment process, did not 

refer Petitioner on to an employment interview in a department 

of the facility at the time.  An employment reference or 

"chronological" card is maintained on everyone who has 

previously worked at Respondent's facility to permit a quick 

determination of whether the previous employment relationship 

was satisfactory.  Since the receptionist could not locate an 
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employment history card on Petitioner under her present name or 

the alias name of "McKnight," she referred Petitioner's 

application and employment packet to another of Respondent's 

personnel, a human resource representative, for further review.  

The receptionist's application inspection was done without 

regard to the age of Petitioner as set forth in the application. 

     7.  In reviewing Petitioner's application, the human 

resource representative noticed that the application still 

contained gaps in employment history.  He also noted that 

Petitioner had been terminated from her last three jobs.   

     8.  After an extensive search of old personnel records, the 

human resource representative located Petitioner's chronological 

card under the name "Ward."  This name did not appear on the 

application, but the social security numbers were the same.  The 

records document Petitioner's previous self-admitted employment 

with Respondent.  The records reflect that Petitioner was 

terminated from employment with Respondent in 1979, following 

her consecutive absence from work for seven days.  In 1982, 

Petitioner quit her employment with Respondent without notice.  

In 1995, Petitioner was terminated on the day she began 

employment with Respondent when it was discovered she had 

falsified her employment application.  Based on these findings, 

Petitioner's current application was placed in an "inactive" 

file pursuant to Respondent's employment procedure.   
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     9.  A review of employment records documents that 

Respondent does not appear to discriminate in its hiring 

practice on the basis of age.  In the six months prior to 

Petitioner's current application, Respondent hired 49 persons 

older than Petitioner.  In the six months following Petitioner's 

current application, Respondent hired 54 persons older than 

Petitioner.  

     10.  Based on results of Respondent's personnel 

investigations, Respondent's personnel finally informed 

Petitioner, during the course of a telephone conversation 

initiated by Petitioner on or about November 26, 2002, that she 

would not be hired.  Some months earlier, Respondent personnel 

had made this decision on the basis of Petitioner's previous 

employment history when, as a result, Petitioner's application 

was placed in the inactive file.  Petitioner's age was not a 

factor in the decision.   

CONCLUSIONS OF LAW 

     11.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of these 

proceedings.  § 120.569, § 120.57(1), and Chapter 760, Fla. 

Stat.  

12.  Chapter 760, Florida Statutes, the "Florida Civil 

Rights Act of 1992," provides security from discrimination based 
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upon race, color, religion, sex, national origin, age, handicap, 

or marital status.   

     13.  The adverse effectuation of an employee’s 

compensation, conditions, and privileges of employment on the 

basis of age is an unlawful employment practice.   

     14.  The burden of proof rests with Petitioner to show a 

prima facie case of employment discrimination.  After such a 

showing by Petitioner, the burden shifts to Respondent to 

articulate a nondiscriminatory reason for the adverse action.  

If Respondent is successful and provides such a reason, the 

burden shifts again to Petitioner to show that the proffered 

reason for adverse action is pretextual.  School Board of Leon 

County v. Hargis, 400 So. 2d 103 (Fla. 1st DCA 1981).   

     15.  The Supreme Court of the United States has recognized 

that direct evidence of discrimination is extremely rare.  As a 

consequence, the Supreme Court in McDonnell Douglas Corp. v. 

Green, 411 U.S. 792 (1973), articulated a method by which 

complainants, such as Petitioner's in this case, might establish 

a rebuttable presumption of discrimination.  That method 

requires that Petitioner show (a) that she is a member of a 

protected class; (b) that she has been subjected to adverse 

employment action; (c) that she was treated differently than 

employees not a member of the protected class; and (d) that 
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there is evidence of a causal connection between Petitioner's 

protected status and her disparate treatment.   

     16.  Petitioner has failed to offer credible evidence that 

rejection of her employment application was based on her age.  

As a consequence, it is concluded that Petitioner has not shown 

that Respondent's rejection of her employment application was a 

pretext to the exercise of employment discrimination on the 

basis of age.   

RECOMMENDATION 

     Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED: 

     That a final order be entered dismissing the Petition for 

Relief.   

DONE AND ENTERED this 27th day of May, 2004, in 

Tallahassee, Leon County, Florida. 

 

S                                  
DON W. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 27th day of May, 2004. 
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