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HYDRO/ALUMINUM NORTH AMERICA, 
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Case No. 03-1712 

 
RECOMMENDED ORDER 

 A hearing was held pursuant to notice in the above-styled 

cause on January 6 and 7, 2004, by Stephen F. Dean, assigned 

Administrative Law Judge of the Division of Administrative 

Hearings, in St. Augustine, Florida.  

APPEARANCES 
 

     For Petitioner:  Sharon L. Harris, pro se 
    3606 Fort Peyton Circle 
    St. Augustine, Florida  32086 
                                     
     For Respondent:  Alexandra K. Hedrick, Esquire 
    Hedrick, Dewberry, Regan & Durant, P.A. 
                      50 North Laura Street, Suite 1600 
                      Jacksonville, Florida  32202 
                                                                         

STATEMENT OF THE ISSUE 
 

 Whether Respondent discriminated against Petitioner in its 

employment practices contrary to Chapter 760, Florida Statutes. 

 

 



 
2

PRELIMINARY STATEMENT 

     This case arose when Petitioner filed with the Florida 

Commission on Human Relations (FCHR) an Amended Charge of 

Discrimination against Respondent on February 24, 2001, alleging 

retaliation and disability discrimination.  This was 

investigated by the FCHR, which found that there was no 

reasonable cause to believe that an unlawful employment practice 

had occurred.  A Notice of Determination; No Cause issued on 

April 9, 2003, and on May 8, 2003, Petitioner filed an Amended 

Petition with the FCHR.  This Petition alleged, in sum, that 

Respondent, Hydro/Aluminum North America, had discriminated 

against her in the handling of her workmen’s compensation claim 

because she had previously filed a charge of gender 

discrimination with Respondent.  Specifically, Petitioner claims 

that Respondent refused to let her return to work after her 

injury, notwithstanding she had been medically cleared. 

The FCHR referred the case to the Division of 

Administrative Hearings on May 12, 2004, and the case was set 

for hearing after a response from Petitioner on September 12, 

2003.  The hearing date was November 5, 2003; however, the case 

was continued until January 6, 2004.  The hearing began as 

scheduled; nevertheless, an additional day of hearing was held 

to permit Petitioner an opportunity to completely present her 
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case.  Respondent was provided time to present an abbreviated 

case.   

At hearing Petitioner testified in her own behalf and 

called Melinda Ortega.  Respondent presented the testimony of 

Wayne LaPierre and Joe Roberts.  One set of the parties' 

exhibits was prepared, and, of those Exhibits 9, 11-25, 30, 39, 

54, 56-59, 63, 66-68, 70, 82, 83, 86, 98, 99, 104, 106, 107, 

110, 111, 113, 114, 136, 137, 138, 140, and 141 were received.  

Exhibit 1 was proffered, but not received.   

A complete record was presented; however, it appeared that 

the workmens' compensation insurer of Respondent had not 

complied with discovery requests as discussed before the 

hearing, and after the hearing, Petitioner was permitted to 

follow up on those requests.  Further, the testimony and 

evidence presented indicated that the issue being presented was 

a complex blend of workmens' compensation law, potential claims 

under the Americans with Disabilities Act, and protections 

provided under Chapter 760, Florida Statutes. 

Following the hearing, continued disputes about the 

production of records ensued, and at least one telephonic 

conference was held with the parties to discuss the 

jurisdictional issues that developed.  Both parties have had the 

opportunity to brief those issues.  A four-volume transcript of 

the proceedings was prepared and was filed on March 9, 2004.  
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An order outlining the foregoing was entered closing the 

record in this cause in a absence of a specific showing that 

specific testimony or a specific record needed to be produced.  

Petitioner asked for an in camera inquiry into the discussions 

between David Black, Vice President of Human Resources for 

Respondent, and David Valdez, the investigator for Fireman's 

Fund Insurance, Respondent's workmens' compensation insurer.  

This request is denied.  The parties did not show good cause why 

additional evidence should be received, and the record was 

closed.  Said order established March 29, 2004, as the due date 

for filing proposed findings.  Pursuant to order, Respondent 

filed its proposed findings, which were read and considered.  

All references to Florida Statutes are to Florida Statutes 

(2003). 

FINDINGS OF FACT 

1.  Respondent produces drawn and extruded aluminum 

products.   

2.  Petitioner was hired as a saw operator in the Drawn 

Tube Department in 1997.  Her supervisor was Sherry Hontz. 

3.  Petitioner was promoted to Quality Auditor Technician 

in a different department in August of 1998.  Her supervisor was 

Nick Newinski.   

4.  On December 14, 1998, Petitioner complained to Roger 

Penn, the Plant Manager, about sexual harassment on the job.  



 
5

Penn told Petitioner to take her complaint to Joe Roberts, the 

Human Resources Manager. 

5.  At Roberts' request, Petitioner provided him with a 

handwritten complaint.  Petitioner complained that two co-

workers had called her derogatory names, "Boom Boom" and "Big 

Tits," and had started rumors of alleged sexual relationships 

she was having with co-workers.  She also complained that her 

former supervisor, Sherry Hontz, had been unfair to her after 

Petitioner dated a former boyfriend of Hontz.  Petitioner stated 

that she was humiliated by the name-calling and rumors. 

6.  Roberts investigated the complaint, and interviewed 

nine employees, in addition to Petitioner.  All those with whom 

Roberts spoke had been identified by Petitioner in her written 

complaint.  Based upon his investigation, four employees, Don 

Carver, Sherry Hontz, Frank Small, and Carolyn Whitecloud, 

received written reprimands on December 21, 1998, for either the 

use of offensive names, gossiping, or failing to stop the 

conduct.  The letter to Whitecloud, the operations manager for 

drawn tubing, specifically cautioned her as the manager to 

ensure that no retaliation, direct or indirect, was taken 

against Petitioner.   

7.  Petitioner felt that Roberts' investigation was over-

broad and touched on her personal life more than was necessary; 

however, there was no evidence of this beyond her allegations.   
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8.  Roberts retained, in accordance with his standard 

practice, Petitioner's complaint and the notes of his 

investigation in a file separate from Petitioner's personnel 

file.   

9.  In what may have been retaliation, two female co-

workers complained to Roberts that Petitioner had rubbed her 

breasts against a male employee.  Roberts interviewed the male 

employee, who denied the allegation, and Roberts took no further 

action.   

10.  In 2000, Troy Turlington, a male, complained to 

Roberts that Petitioner had made a sexual comment to him, but 

was adamant that he did not want any action taken.  Roberts made 

a confidential record of the complaint.  There was no evidence 

that Roberts investigated the allegation or took any action 

against Petitioner. 

11.  Following the official reprimands from Respondent, no 

one made sexual comments in Petitioner's presence, although 

there were "whisperings" and other indications of co-worker 

displeasure with Petitioner's complaint and the outcome.  

Petitioner stated that she did not have as much opportunity to 

earn overtime following the reprimands; however, this was not 

demonstrated. 

12.  Petitioner did not complain again to management of 

being subjected to name-calling or of retaliation.    
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13.  As a quality control technician, Petitioner 

occasionally placed holds on material that she determined did 

not meet specifications.  This was part of her assigned duties.  

However, this frequently upset the production personnel, who 

were frequently disrespectful and made snide remarks about her 

competence.   

14.  Her supervisor, Newinski, reviewed her work on one 

occasion and instructed her to pass the material.  Petitioner 

disagreed with Newinski, and refused to remove the hold she had 

placed on the parts over her own signature.  Newinski and 

Moreno, a higher-level manager, discussed her actions, which 

they deemed insubordination.   

15.  Petitioner felt that she was being placed in an unfair 

position and was not supported in her determination by 

management.  There was no evidence this was retaliation related 

to her prior complaint or was otherwise discriminatory. 

16.  Newinski and Moreno counseled Petitioner on another 

occasion for spending time socializing with the other employees 

when she was supposed to be working.  Petitioner did not agree 

with this characterization of her actions.  Again, this was not 

shown to be discriminatory.   

17.  In early March 2000, Petitioner declined to discuss 

with Newinski an incident involving another employee engaging in 

lifting heavy materials by himself, which Petitioner viewed as a 
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potentially dangerous situation.  The employee's direct 

supervisor, Sherry Hontz, arrived at about that time, and 

Petitioner let her handle the matter without raising the issue 

with Hontz.  She testified that Newinski's inquiry was vague and 

she did not feel inclined to mention matters unless he could be 

more specific about the incident.  Newinski and Moreno sought 

Roberts' involvement to force Petitioner to discuss the 

incident.  Petitioner refused to go to Roberts' office, and was 

suspended from work.   

18.  Petitioner presented testimony that indicated that she 

had spoken with the head of the company, Al Styring, who had 

indicated that she should take up issues involving her 

employment to David Black, the vice president of Human 

Resources, at a level above Roberts.  Although Roberts testified 

that he did not know about this, Petitioner's contention was not 

rebutted. 

19.  Petitioner complained that following her complaint of 

sexual harassment she was not considered for promotions.   

20.  Respondent offered evidence that Petitioner was 

considered for promotions; however, persons with greater 

experience were promoted to these positions.  This was not shown 

to be discriminatory. 

21.  On March 27, 2000, Petitioner slipped in a bathroom 

while at work and sustained soft tissue injuries.   
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22.  Petitioner received treatment from various health care 

providers during the course of her recovery, to include, 

Dr. Green, Dr. Noran, and Dr. Pham.   

23.  Eight days after the injury, on April 4, 2000, 

Petitioner's treating physician released her to return to work 

on light duty with no bending and no lifting greater than 

fifteen pounds.  Respondent returned her to light duty work 

within these limitations; however, she suffered severe pain from 

leaning over and could not do the work.  The medications that 

she was prescribed made her groggy and lethargic, and dizzy.   

24.  Although Petitioner wanted to return to work and 

Respondent wanted to bring her back to work, Petitioner could 

not perform the duties available and needed more time to heal. 

25.  On May 23, 2000, Petitioner's physician again released 

her to return to work with the specific restriction of no 

overhead lifting and no lifting over ten pounds.  Petitioner was 

unable to lean over and measure the materials required.  She 

complained to Newinski, who assigned her to completing paper 

work.  Again, after one day at work, Petitioner was unable to 

continue.   

26.  Respondent presented evidence that it eliminated her 

job on July 13, 2000 after she had been on medical leave for 

over twelve weeks.  This, however, conflicts with its records 

that show Petitioner was not terminated until August of 2001.  
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Neither of these actions was communicated to Petitioner.  It can 

only be concluded that Petitioner's employment status remained 

unchanged, although her job slot had been eliminated.   

27.  On November 13, 2000, Dr. Noran released Petitioner to 

return to work with restrictions based upon Petitioner reaching 

maximum medical improvement.  Her restrictions at that time 

limited overhead work and limited cervical flexion.   

28.  On November 13, 2000, Petitioner met with Wayne 

LaPierre, the safety and environmental manager, to discuss her 

limitations.  She indicated that she was still having trouble 

bending over and working.  LaPierre felt that the doctor's 

restriction of "limited cervical flexion" were not in line with 

her complaints of pain while working bending over.  He requested 

the workmens' compensation insurer, Fireman's Fund, to obtain a 

clarification from Petitioner's treating physician. 

29.  Fireman's Fund advised LaPierre that it had tried 

unsuccessfully on many occasions to obtain a clarification from 

Dr. Noran.  No effort was made with Fireman's Fund to have 

Petitioner assessed by an occupational therapist or otherwise 

intervene to establish the practical limits of her condition.  

Respondent's efforts centered on having Petitioner obtain this 

information from the same physician(s) with whom Fireman's Fund 

had been unsuccessful.   
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30.  This continued until August of 2001.  On August 13, 

2001, Petitioner dismissed her workmens' compensation action, 

and on August 27, 2001, Respondent officially terminated 

Petitioner without having resolved her job limitations, although 

it did not communicate this to Petitioner. 

CONCLUSIONS OF LAW 
 

31.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and parties pursuant to 

Sections 120.57 and 760.11, Florida Statutes (2003).   

32.  Petitioner filed a Petition for Relief in which she 

alleged that Respondent had discriminated against her by failing 

to permit her to return to work after an injury on the job that 

required her to miss work, notwithstanding medical clearance to 

return to work.  Petitioner alleges that Respondent did this in 

retaliation for her having filed a gender discrimination 

complaint.   

33.  The evidence presented showed that Petitioner had 

filed a complaint alleging sexual harassment, that Respondent 

had taken corrective action, and that Petitioner did not raise 

any further complaints of continued sexual harassment with 

management, although she suffered continued instances of covert 

sexual comments and name calling.  The evidence presented showed 

that Petitioner was seriously injured on the job in a slip and 
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fall accident.  She obtained various workmen’s compensation 

benefits to include time off.  

34.  Upon being released by her physician to return to work 

a week later with limitations, Petitioner returned to work, but 

had difficulties performing many of the tasks associated with 

her duties as a quality control technician.  Although she may 

have been able to perform many of these tasks with assistance 

and accommodation, there is no evidence that she requested 

either; however, she did explain those tasks with which she was 

having problems.  She went back on workmen’s compensation sick 

leave.  When she reached maximum medical improvement (MMI) and 

was cleared to return to work with limitations, Petitioner would 

not let her return to work and requested additional 

clarification from her personally regarding the practical 

application of the limitations.   

35.  What the employer sought was a medical opinion 

regarding the activities performed by various job positions or 

titles that Petitioner's physician thought Petitioner could 

perform.  Roberts actually sent a stack of job descriptions to 

her physician asking him to review them and comment.  The 

physician refused. 

36.  Respondent’s demands of Petitioner for these medical 

clearances were unreasonable because the doctor(s) were 

obligated to provide the workmen’s compensation insurance 
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provider with the information.  The insurer or Respondent could 

have referred Petitioner to an occupational therapist to have 

her assessed.  Respondent's assertions that it could not 

establish Petitioner's limitations are hollow.  This prevented 

Petitioner from returning to work, which reduced her income.  

Preventing her from returning to work was an adverse employment 

action that, if motivated by discriminatory animus, would be 

actionable.  See § 760.10(1) Fla. Stat. 

37.  Although she had some percentage of permanent 

disability after reaching MMI, it did not prevent her from 

performing any of the activities of daily living.  She did not 

meet the definition of “disabled” of the American with 

Disabilities Act (ADA), and did not qualify for coverage under 

its terms.  See Carruthers v. BSA Advertising, Inc., 357 F.3d 

1213 (U.S.C.A., 11 Cir.  2004).  The definition of the term 

“disabled,” as used in Section 760.10, Florida Statutes, is that 

used in the federal law, and requires permanent impairment of 

the individual’s ability to perform an activity of significant 

importance in the person’s life.  Petitioner’s significant 

impairment of her daily activities was not permanent and her 

permanent disability is not significant.  She did not and does 

not qualify for protection under Chapter 760 as being disabled. 

38.  It was learned at the hearing that Respondent had 

terminated Petitioner’s position, and it was established after 
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the hearing in response to a post-hearing order that her job was 

eliminated in July of 2000.  It was eliminated twelve weeks 

after Petitioner's injury on the basis that it was unfilled, and 

Respondent could meet its obligations without filling the 

position.  The loss of her job certainly would have been an 

adverse employment action; however, it appears that her 

employment was not terminated until over a year later.   

39.  The record reveals that Petitioner's employment was 

terminated a week after her workmen's compensation action was 

dismissed.  This together with the failure of Respondent to 

notify Petitioner that her job had been eliminated, and, as it 

turned out, that she had been terminated subsequently, reveals 

potential bad faith.  Together with the half-hearted efforts to 

establish Petitioner's limitations, the behavior of Respondent 

calls into question the explanations put forth for the 

termination and elimination of her job, and indicates that the 

explanations were pretextual.  However, the question remains 

what sort of discrimination was taking place and was it 

prohibited by Chapter 760?   

40.  An adverse employment action taken because a person 

files a workmens’ compensation claim has been determined not to 

be within the statutory rights protected by Chapter 760.  These 

rights are protected and violation of them addressed under the 

workmen’s compensation law.  The ADA and disability aspects of 
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this claim were discussed above and eliminated.  Petitioner 

asserts that Respondent's actions were in retaliation for her 

having filled the sexual harassment charge; however, Respondent 

responded appropriately to that charge and the persons 

responsible for keeping her out of work were not the same 

individuals who were reprimanded.  Retaliation was not the 

motivation.    

41.  Petitioner having reached MMI and reported for work, 

Respondent would have arguably been required to accommodate 

Petitioner’s limitations, and would have had no legitimate basis 

to refuse to bring Petitioner back to work.  However, these 

rights are tied up in workmens' compensation law and not in 

discrimination law because her limitations were not significant 

enough to classify her as disabled.  The time had passed when 

Petitioner had any on going legal right to the position pursuant 

to workmen’s compensation law.  She had no other right to her 

original position or employment.  However, the employer had not 

discharged her, and when she presented herself to work having 

reached MMI, it had a duty to either put her to work or 

terminate her.   

42.  Rather than take either of these courses, Respondent 

elected to "play" Petitioner on for another eight months putting 

the burden upon her to establish what jobs she could perform.  
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The employer’s actions were pretextual; but there is no evidence 

that the animus involved is prohibited by Chapter 760.   

43.  Based upon the foregoing findings of fact and 

conclusions of law, Petitioner has not shown that her discharge 

was based upon discriminatory animus; therefore, her petition 

for relief should be dismissed. 

RECOMMENDATION 
 
     Based upon the foregoing findings of fact and conclusions 

of law, it is  

RECOMMENDED: 

That the FCHR enter its order dismissing Petitioner's 

Amended Petition for Relief.   

DONE AND ENTERED this 26th day of April, 2004, in  
 
Tallahassee, Leon County, Florida.          

                           S 
___________________________________ 
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 

 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 26th day of April, 2004.   
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     
15 days from the date of this recommended order.  Any exceptions to 
this recommended order should be filed with the agency that will 
issue the final order in this case.    




