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DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
ROBERT GENTIL AND YONG GENTIL, 
 
     Petitioners, 
 
vs. 
 
PIER 43 CONDOMINIUM 
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Case No. 02-4540 

   
RECOMMENDED ORDER OF DISMISSAL 

 
This cause comes before the undersigned on the Petitioners' 

Notice of Voluntary Dismissal without Prejudice and the 
Respondent's Motion to Dismiss with Prejudice and for Sanctions.  
The undersigned has considered the Notice and the Motion and is 
advised in the premises.   

 
There have been significant efforts by the undersigned to 

schedule and complete the hearing in this matter.  A substantial 
period of time was accorded the Petitioners to secure 
replacement counsel in 2003 without corresponding diligent 
efforts by the Petitioners to secure counsel or otherwise to 
prepare and effect prompt re-scheduling of a hearing and 
completion of prosecution of their claim.  The hearing of 
January 7, 2004, was continued on Petitioners' Motion because of 
the alleged illness of Petitioner Robert Gentil.  Thus, after a 
number of previous continuances the case was re-scheduled for 
March 3, 2004, an allowance of substantial time for the 
Petitioners to prepare for hearing.   

 
On the day set for hearing the undersigned drove a 

substantial part of the distance to the hearing site in Deland, 
Florida, and then learned by telephone call that the Petitioner 
Robert Gentil, had sent a faxed transmission after business 
hours the evening before to the undersigned and to the 
Respondent's counsel, purporting to voluntarily dismiss the case 
"without prejudice."  Attached to that transmission is a 
purported note from a physician indicating that Yong Gentil was 
"out of work.  Seen in office today.  May return March 8, 2004."  
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That apparent doctor's note was dated March 2, 2004.  There was 
no effort by either Petitioner to contact the office of the 
undersigned before the close of business on March 2, 2004, to 
indicate any reason for not proceeding to hearing on March 3, 
2004.   

 
Given the fact that the Petitioner Yong Gentil has never 

been an active participant in this action, and the circumstances 
delineated in paragraphs two through four of the Motion to 
Dismiss, it is apparent that the case could have proceeded to 
hearing; whereupon the Petitioner Robert Gentil, the active 
participant in this case, could have prosecuted the claim, 
subject to his attempting to show a necessity for Yong Gentil 
(his mother) to testify or otherwise participate, which could 
have been accommodated, assuming good cause was shown.  However, 
that was not done by the Petitioners.   

 
Under all the circumstances of this case, the behavior of 

the Petitioner, Robert Gentil, involving waiting until opposing 
counsel's office and the judge's office was closed to send the 
fax transmission purporting to dismiss this action without 
prejudice, is unreasonable and not done in good faith.  It 
appears to be an unreasonable effort on the Petitioners' part to 
unreasonably and unnecessarily further delay the completion of 
this proceeding.  Moreover, the Petitioners have not responded 
to the Motion to Dismiss With Prejudice.  Accordingly, for the 
reasons expressed herein and in the Motion to Dismiss, it is 

 
RECOMMENDED that this cause be dismissed with prejudice.  

The Motion for Sanctions is denied and the file of the Division 
of Administrative Hearings is hereby closed. 

 
DONE AND ORDERED this 22nd day of April, 2004, in 

Tallahassee, Leon County, Florida. 
 

S                                  
P. MICHAEL RUFF 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 22nd day of April, 2004. 
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