
 

 

STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 

 
 
BRUCE CARTER, 
 
     Petitioner, 
 
vs. 
 
HERNDON OIL - HOLLYWOOD      
SHELL STATION, 
 
 Respondent. 
                               

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
Case No. 03-4712 

 
RECOMMENDED ORDER 

 A hearing was held pursuant to notice in the above-styled 

cause on February 26, 2004, by Stephen F. Dean, assigned 

Administrative Law Judge of the Division of Administrative 

Hearings, in Pensacola, Florida. 

APPEARANCES 
 

     For Petitioner:  Bruce E. Carter, pro se 
    1705 Monroe Drive, Apartment E-5 
                      Atlanta, Georgia  30324 
            
     For Respondent:  Deborah E. Frimmel, Esquire  
                      Jackson Lewis, LLP  
                      390 North Orange Avenue, Suite 1285 
                      Post Office Box 3389  
                      Orlando, Florida  32802-3389   
                                                   

STATEMENT OF THE ISSUE 
 

 Whether the Respondent discriminated against the Petitioner 

on the basis of his race, contrary to Chapter 760, Florida 

Statutes (2003).    
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PRELIMINARY STATEMENT 

The Petitioner filed a Charge of Discrimination with the 

Florida Commission on Human Relations (the Commission or FCHR) 

on February 25, 2000, against work Force 2000.  The Petitioner's 

charge alleged that he was discriminated against based upon his 

race.  Specifically, the Charge of Discrimination provides in 

pertinent part:   

When I returned from vacation, the position 
I was working was given to someone else.  I 
was also called the name Buckwheat by my 
District Manager and Assistant Manager in 
front of customers and other employees.   

    
On December 16, 2002, after conducting an investigation, 

the Commission issued a determination that there was "no 

reasonable cause to believe that an unlawful employment practice 

has occurred."  In accordance with the Florida Civil Rights Act, 

Section 760.11, the Petitioner requested an administrative 

hearing within thirty-five (35) days of the no cause 

determination issued by the Commission.  

On January 21, 2003, the Petitioner filed a Petition for 

Relief with the Commission, requesting to proceed with an 

administrative hearing.  The petition was forwarded to the 

Division of Administrative Hearings (DOAH) and assigned case 

number 03-0201.  The hearing was held on March 25, 2003, before 

Administrative Law Judge Diane Cleavinger, in Tallahassee, 

Florida.  Prior to hearing any evidence, Judge Cleavinger found 
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that the Petitioner had named the wrong Respondent, Workforce 

2000, in his Charge of Discrimination.  Thus, Judge Cleavinger, 

finding that Workforce 2000 was not the Petitioner's employer, 

dismissed and closed the case.          

On April 24, 2003, the Petitioner appealed Judge 

Cleavinger's findings to the Commission requesting that he be 

permitted to continue with his Petition for Relief against 

Herndon Oil.  The Florida Commission on Human Relations 

appointed a panel to hear the appeal raised by the Petitioner 

and the hearing took place on September 23, 2003.  On November 

21, 2003, the Commission issued an Order Dismissing Petition for 

Relief from an Unlawful Employment Practice as to Respondent 

Workforce 2000 and Granting Petitioner Leave to File a Petition 

for Relief against Appropriate Respondent.   

On December 15, 2002, Petitioner filed a second Petition 

for Relief against Herndon Oil-Hollywood Shell Station.  There 

are allegations contained in the second petition that were not 

raised in the Charge of Discrimination of the first petition.  

The latest Petition for Relief alleges that the Respondent did 

not permit the Petitioner to withdraw his resignation; that the 

Respondent created a hostile work environment; and the 

Respondent failed to promote Petitioner to assistant manager.  A 

second hearing was scheduled to take place on February 26, 2004, 
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in Pensacola, Florida, before Administrative Law Judge    

Stephen F. Dean.                               

At the hearing the Petitioner testified in his own behalf 

and presented the testimony of Joe Hernandez and Patriece 

Grimes.  Petitioner offered Exhibit numbered 1 into evidence.  

The Respondent presented the testimony of Al Johnson and offered 

Exhibits numbered 1, 2, and 4 through 10 into evidence.          

A one-volume transcript was filed on March 12, 2004.  Both 

parties submitted proposed findings that were read and 

considered.                              

FINDINGS OF FACT 

REFUSAL TO PROMOTE 

1.  The Petitioner, Bruce Carter, a Black male, applied to 

work at Herndon Oil's Shell Station and convenience store 

located at Hollywood Boulevard and Beal Street in Fort Walton 

Beach, Florida.  He applied for the position of assistant 

manager.  

2.  Herndon Oil hired the Petitioner on May 14, 1999, as a 

sales associate and cashier.  Ginger Whatley was hired as an 

assistant manager.   

3.  Woody Pope was hired to work as the store manager at 

the Hollywood and Beal convenience store location in late July 

1999.     
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4.  During Petitioner's employment, Al Johnson was the 

District Manager, responsible for the operation of approximately 

nine (9) Herndon Oil convenience store locations, including the 

location where Petitioner worked.  As District Manager, 

Mr. Johnson visited each store location a couple of times per 

week. Johnson would have approved the promotion of the 

Petitioner to assistant manager or manager.  He never considered 

promoting the Petitioner.   

5.  No evidence was presented regarding the Petitioner's 

qualifications for promotion or his application for promotion 

other than his initial application. 

HOSTILE WORK ENVIRONMENT 

6.  Herndon Oil required its employees to abide by certain 

dress and grooming standards.   

7.  Proper uniform consisted of a striped shirt, black 

pants or jeans and shoes and shocks.   

8.  The Petitioner was required to be in proper uniform 

during working hours, and was aware of this requirement.    

9.  The Petitioner knew that other Herndon Oil employees 

had been disciplined or sent home for failure to arrive at work 

in proper uniform.   

10.  The Petitioner admitted arriving at work without his 

name tag and arriving at work in sandals, in violation of the 

dress and grooming policy.    
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11.  However, the Petitioner was never disciplined nor was 

he sent home as a result of the dress standards violation.   

12.  In approximately August 1999, the Petitioner came to 

work with a large number of twists or braids sticking up all 

over his head.   

13.  The Petitioner told Mr. Johnson that his niece styled 

his hair while he was asleep.  Someone made a reference that it 

resembled the hair of Buckwheat, a character from The Little 

Rascals.                        

14.  Patriece Grimes, a customer of the convenience store, 

testified.  A manager at the convenience store asked her whether 

she thought Petitioner looked like Buckwheat.  Ms. Grimes did 

not know the manager's name, but remembered him as the manager 

of that store location.  Ms. Grimes, who is African-American, 

did not feel the manager was being racially offensive, but felt 

he did not like the hairstyle.  

15.  The Petitioner did not indicate at the time that he 

was offended by the remark.   

16.  The Petitioner, who continued to wear his hair in this 

style, testified that this led to his being referred to as 

"Buckwheat" by customers after the incident.   

17.  A conflict exists about whether the Petitioner was 

ever called the name "Buckwheat" by Al Johnson during his 
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employment with Herndon Oil.  The Petitioner testified that 

Johnson called him by this name.  Johnson denied this.   

18.  Petitioner testified that any reference to "Buckwheat" 

stopped after he told Al Johnson he found it offensive.  The 

Petitioner's testimony is more credible; there was no evidence 

that Pope, the Petitioner's immediate supervisor, ever referred 

to the Petitioner as "Buckwheat."   

19.  The Petitioner toned down the "spikey" hairstyle to be 

more like dreadlocks, and was never written-up or disciplined 

regarding his hairstyle during his employment with Herndon Oil.   

20.  The matter of the Petitioner's hairstyle and being 

called "Buckwheat" was resolved prior to the other matters, 

which were the subject of this complaint.   

21.  As an indication of a hostile work environment, there 

is no evidence that after his complaint the Petitioner was 

subjected to further ridicule or retaliation.  There is no 

indication that the comments of his supervisor and his 

supervisor's supervisor continued or were meant to express more 

than their disapproval of the hairstyle.  

REFUSAL TO "REVOKE" RESIGNATION 

22.  In the fall of 1999, the Petitioner learned that his 

son was ill and in the hospital in Atlanta.  He desired to go to 

Atlanta and see his son.  However, he had not worked enough time 

with the company to qualify for vacation leave.  The allegations 
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and testimony conflict regarding what actually happened.  The 

following reflects the most credible occurrence of events. 

23.  The Petitioner informed Woody Pope that he was 

quitting to go to Atlanta.  The Petitioner was engaged to some 

degree in soliciting Joe Hernandez to apply for employment with 

the Respondent. 

24.  Hernandez applied for employment on October 16, 1999, 

the Petitioner's last day on the job. 

25.  The Petitioner went to Atlanta to see his son, and 

learned that he was not as sick as initially feared.  As a 

result, he wanted to retain his job with the Respondent.  He 

discussed this with Pope on October 19, 1999; however, Pope had 

made a commitment to Hernandez, and, although Hernandez was not 

working the same hours that the Petitioner had worked, 

Hernandez's employment had left an opening only on the third 

shift.  Pope offered this to the Petitioner, who declined to 

work that shift.  The Petitioner continued his employment at 

Denny's, where he was employed during his employment with the 

Respondent. 

26.  There is no indication that the Petitioner's 

resignation was motivated by a hostile work environment. 

CHARGES OF DISCRIMINATION 

27.  On February 25, 2000, the Petitioner filed a Charge of 

Discrimination with the FCHR alleging discrimination based upon 
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race.  The Petitioner stated in that complaint that he went on 

vacation to Atlanta.  The Petitioner admitted that he was not 

eligible for vacation when he went to Atlanta.   

28.  The Petitioner's Petition for Relief dated 

December 15, 2003, states that he resigned his employment, and 

he was discriminated against by the Respondent not permitting 

him to withdraw his resignation.   

29.  No evidence was presented that other employees, white 

or minority, were permitted to withdraw their resignations. 

30.  The Petitioner testified regarding his belief that he 

was denied the right to return to work on the shift on which he 

wanted to work.  He felt it was racially based because Ginger 

Whatley, as assistant manager, told him he would lose his job if 

he did not stop wearing his hair in the spiky style previously 

described.                          

31.  There was no evidence presented that the Petitioner 

was disciplined for his violations of the dress code or other 

actions while an employee beyond verbal counseling.  The 

Respondent presented a legitimate, non-discriminatory reason for 

not re-employing the Petitioner on his original shift.  The 

Petitioner refused employment on a less desirable shift. 
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CONCLUSIONS OF LAW 
 

32.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and parties pursuant to 

Sections 120.57 and 760.11, Florida Statutes (2003). 

33.  Section 760.10(a), Florida Statutes, provides that it 

is an unlawful employment practice for an employer to discharge 

or to fail or refuse to hire any individual because of such 

individual's race, color, religion, sex, national origin, age, 

handicap or marital status.   

34.  The Petitioner in this cause as alleged slightly 

different factual predicates as a basis for the Respondent's 

alleged discriminatory employment practices.  Based upon the 

facts presented, the first factual issue to be considered is 

what, if any, adverse employment action was taken against the 

Petitioner.   

35.  The Petitioner resigned his position; he cannot claim 

that he was discharged.  He was offered a position when he 

returned and asked to be re-employed; he cannot claim that he 

was denied employment.  He admits that he had not worked long 

enough to qualify for vacation time off.  There is no evidence 

that other employees were treated differently that he was 

treated.  In sum, there is no evidence that he suffered an 

adverse employment action, with the exception of being called 

"Buckwheat."   
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36.  It is offered that being called "Buckwheat" reflects a 

hostile work environment.  However, when the Petitioner 

complained about this, the references were stopped by Johnson.  

The employer's ability to constrain its customers must be 

considered in light of the "spikey" nature of the hair style 

that the Petitioner continued to wear, and the fact that others 

in the store did not refer to him in that manner.  

37.  There is no evidence that the Petitioner was in any 

other way mistreated.  He was not disciplined for uniform 

violations; he was not disciplined for his hairstyle; and he was 

not discharged or denied employment.  The Respondent's offer of 

employment was on a less desirable shift; however, the 

Respondent offered a non-discriminatory rationale for its 

actions.  The Petitioner did not present any evidence to show 

that this was a pretext for discriminatory animus.   

38.  The burden of proof in this case is with the 

Petitioner.  The facts taken in a light most favorable to the 

Petitioner could establish "moving" the Petitioner from a 

desirable shift to an undesirable shift.  However, the 

Respondent provided a non-discriminatory rationale for its 

actions.  The Petitioner's resignation had forced it to move 

personnel around to cover his job slot.  In fact, the Respondent 

had brought a new employee on as a result of the Petitioner's 

resignation.  It would have been unfair to discharge Hernandez 
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and move people back around because the Petitioner had changed 

his mind after taking time off that he was not entitled to as 

leave.  There is no showing that this decision was a pretext for 

discrimination. 

 

RECOMMENDATION 
 

Based upon the foregoing findings of fact and conclusions 

of law it is recommended that the Florida Commission on Human 

Relations enter a final order dismissing the Petitioner for 

Relief. 

DONE AND ENTERED this 9th day of April, 2004, in  

Tallahassee, Leon County, Florida.          

 

                           S 
___________________________________ 
STEPHEN F. DEAN 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 9th day of April, 2004.   
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Bruce E. Carter  
1705 Monroe Drive, Apartment E-5  
Atlanta, Georgia  30324   
 
Deborah E. Frimmel, Esquire  
Jackson Lewis, LLP  
390 North Orange Avenue, Suite 1285  
Post Office Box 3389  
Orlando, Florida  32802-3389               
                                           
Denise Crawford, Agency Clerk  
Florida Commission on Human Relations  
2009 Apalachee Parkway, Suite 100  
Tallahassee, Florida  32301  
                                            
Cecil Howard, General Counsel  
Florida Commission on Human Relations 
2009 Apalachee Parkway, Suite 100 
Tallahassee, Florida  32301 
                                                                           
                                                                          

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS   

All parties have the right to submit written exceptions within     
15 days from the date of this recommended order.  Any exceptions to 
this recommended order should be filed with the agency that will 
issue the final order in this case.                                 


	FINDINGS OF FACT



