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RECOMMENDED ORDER 

 
 A hearing was held pursuant to notice, on November 3, 2003, 

in Deland, Florida, before the Division of Administrative 

Hearings by its designated Administrative Law Judge, Barbara J. 

Staros. 

APPEARANCES 

     For Petitioner:  Barthel Wayne Huff, pro se 
                      5696 South Park Place, East 
                      Salt Lake City, Utah  84121 
                      
     For Respondent:  Mark G. Alexander, Esquire 
                      Kelly L. DeGance, Esquire 
                      Holland & Knight, LLP  
                      50 North Laura Street, Suite 3900  
                      Jacksonville, Florida  32202 
                       

STATEMENT OF THE ISSUE 
 

 Whether Respondent violated the Florida Civil Rights Act of 

1992, as alleged in the Charge of Discrimination filed by 

Petitioner on November 30, 2000. 
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PRELIMINARY STATEMENT 

On November 30, 2000, Petitioner, Barthel Wayne Huff, filed 

a Charge of Discrimination with the Florida Commission on Human 

Relations (FCHR) which alleged that Stetson University violated 

Section 760.10, Florida Statutes, by discriminating against him 

on the basis of age.   

The allegations were investigated and on May 6, 2003, FCHR 

issued its determination of "no cause" and Notice of 

Determination: No Cause.  

A Petition of Relief was filed by Petitioner on May 27, 

2003.  FCHR transmitted the case to the Division of 

Administrative Hearings (Division) on or about June 4, 2003.  A 

Notice of Hearing was issued setting the case for formal hearing 

on August 28, 2003.   

Petitioner requested a continuance of the final hearing 

which was granted.  The hearing was rescheduled for 

September 30, 2003.  By Order dated August 21, 2003, Petitioner 

was granted permission to appear by telephone.  Petitioner filed 

a second Motion to Continue Hearing which was granted.  The 

hearing was rescheduled for November 3, 2003. 

At hearing, Petitioner appeared by telephone and testified 

on his own behalf.  Petitioner's Exhibits lettered Composite A, 

B1-B4, B-8, B10, B20-B50, C8-C20, D1-D217, E1-E6, E8-E11, F3-F5, 

G1-G2, G11-G16, and I1-I10 were admitted into evidence.1/  
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Petitioner was permitted to proffer Exhibits lettered F1-F2, and 

J1-J7.  Exhibits B5, B19 and E7 were rejected.  Official 

Recognition was taken of Petitioner's Exhibits B11-B18, C1-C7, 

G3-G10, and H1-H6.  Respondent presented the testimony of Margie 

Hale, Erich Friedman, Hari Pulpaka, Denise Szecsei, and Grady 

Ballenger.  Respondent offered into evidence Exhibits numbered 1 

through 3, which were admitted into evidence.     

A transcript consisting of two volumes was filed on    

January 12, 2004.  Petitioner filed a post-hearing submission on 

November 24, 2003.  Respondent filed a Proposed Recommended 

Order on January 26, 2004.  Both filings were timely and have 

been considered in the preparation of this Recommended Order.2/    

FINDINGS OF FACT 

1.  In November 1999, Respondent, Stetson University, 

(Stetson) advertised for applicants for a tenure track position 

on its faculty to begin in August 2000.  The position was in the 

Department of Mathematics and Computer Science.   

2.  The position advertisement read as follows: 
 

Stetson University invites applications for 
a tenure-track position beginning August, 
2000.  A Ph.D. in mathematics is required.  
Rank and salary will be commensurate with 
experience.  The duties include teaching a 
broad range of undergraduate courses to both 
majors and non-majors, maintaining a program 
of scholarly activity, and undertaking 
university service.  The teaching load is 
three courses per semester.  Salary is 
competitive.   
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The successful candidate will exhibit an 
enthusiasm and talent for teaching, support 
department standards for student 
performance, and contribute to the 
intellectual life of the department.  
Because all students in the College of Arts 
and Sciences must undertake a senior 
project, candidates should be committed to 
fostering undergraduate research.  An 
interest in interdisciplinary work or 
applied mathematics is a strong plus. 
 
Stetson, Florida's first private university, 
is a small selective university of 2000 
students.  We are located in DeLand, 
Florida, 40 miles from Orlando and 20 miles 
from Daytona Beach.  The department consists 
of seven mathematicians and four computer 
scientists, and has a variety of computing 
resources available, including computer-
equipped teaching laboratories.  Further 
information about out department is on our 
web page:  http:www.Stetson.edu/departments/ 
mathcs/. 

 
Please send the following to the address 
below:  letter of application, curriculum 
vitae, AMS cover sheet, a statement of 
mathematical interests, and a statement of 
teaching philosophy as it pertains to a 
liberal arts curriculum.  Also arrange for 
three letters of reference, at least one of 
which addresses teaching. 

 
3.  Dr. Grady Ballenger is Dean of the College of Arts and 

Sciences at Stetson.  During the search to fill the faculty 

position in question, Dr. Ballenger appointed four individuals 

to serve on a search committee.  He appointed Dr. Margie Hale as 

Chair of the committee, Dr. Erich Friedman, Dr. Michael Branton, 

and Dr. Kevin Riggs.  Drs. Hale and Friedman, are faculty 

members in the mathematics department; Dr. Branton is Chair of 
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the math department.  Dr. Riggs is a faculty member of the 

physics department.  Stetson routinely appoints one person from 

outside the department for which the position is advertised to 

serve on a faculty search committee. 

4.  Dr. Hale sent a letter dated November 10, 1999, to 

Petitioner acknowledging that Stetson received his application.  

The letter also included the following: “Please make sure you 

have arranged for all of the items requested (listed below) to 

reach us as soon as possible.”  The items listed at the bottom 

of the letter are “AMS cover sheet, letter of application, 

curriculum vitae, a statement of mathematical interests, a 

statement of teaching philosophy as it pertains to a liberal 

arts curriculum, three letters of reference, at least one of 

which addresses teaching.” 

5.  The search committee used a system of stickers whereby 

each person had a particular color sticker.  When a member of 

the search committee read and evaluated the file, the 

appropriate color sticker was placed on the file.  The reader 

would place a check mark on the sticker which indicated the 

reader felt favorably about the application, an “X” if the 

reader was not interested in the application, and left it blank 

if the application was considered midline.  Files that received 

two or more checks were put in a stack for further review. 
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6.  Stetson received at least 220 applications for the 

advertised position.  The search committee narrowed the 

applicants to approximately 30 for further review.  Petitioner’s 

application was not among the 30 finalists. 

7.  Of those 30 finalists, 24 were interviewed at a 

national meeting held each year.  The meeting is a joint meeting 

of the Mathematical Association of America and the American 

Mathematical Society.  Drs. Friedman and Branton conducted those 

24 interviews.  The other finalists who did not attend the 

conference were interviewed by phone. 

8.  After Drs. Friedman and Branton returned from the 

conference, the committee met and discussed Drs. Friedman and 

Branton’s evaluations of the persons interviewed.  The committee 

narrowed the applicant pool to six finalists who were invited 

for an interview.  By this time, the search had expanded to 

attempt to fill two faculty positions in mathematics. 

9.  Of the six persons who received interviews on campus, 

an offer of employment was first extended to Dr. Hari Pulapaka.  

Dr. Pulapaka accepted the offer. 

10.  Stetson intended to make an employment offer to one 

other of the six finalists.  However, that candidate withdrew 

from the search.  The decision was made not to offer employment 

to any of the remaining four finalists.  Instead, two additional 

candidates were brought to campus for interviews. 
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11.  Of these last two finalists, an offer of employment 

was made to Denise Szecsi, who accepted the offer. 

12.  Dr. Pulapaka received a Ph.D. from the University of 

Florida in 1995.  His cover letter expressed a strong interest 

in Stetson, specifically referencing its mathematics 

department’s emphasis and experience with interdisciplinary 

curricula, its small classes, and his desire to return to 

Florida.  His application included the required AMS cover sheet, 

a separate and detailed statement of teaching philosophy as it 

pertains to a liberal arts curriculum, a separate and detailed 

statement of mathematical interests, a detailed vitae which 

included institutions taught and during what time frames, and 

numerous publications and presentations, including dates of 

publication.  Five confidential and current letters of reference 

were sent to Stetson on behalf of Dr. Pulapaka. 

13.  The search committee selected Dr. Pulapaka because of 

his strong credentials outlined above and found his teaching 

philosophy and mathematical interests to be in sync with what 

they were looking for.  Additionally, the search committee 

strongly preferred confidential letters of reference, i.e., 

letters of reference sent directly to Stetson, because it meant 

that the applicant had not seen them.  Dr. Pulapaka clearly met 

the qualifications specified for the position. 
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14.  At the time she applied for the advertised faculty 

position, Denise Szecsei was what is referred to in academic 

circles as “ABD” which means all but dissertation.  In that 

regard, she had completed all of her coursework to earn her 

Ph.D. and defended her dissertation shortly after interviewing 

for the position.  During the interview process, the committee 

contacted Dr. Szecsei’s advisor to ensure that she was close to 

completion of her Ph.D.  Dr. Szecsei had her Ph.D. in hand when 

she started employment at Stetson. 

15.  Dr. Szecsei’s application packet included the required 

AMS cover letter, a separate statement of teaching philosophy, a 

separate statement of her research interests in mathematics, and 

a detailed vitae which included references to strong academic 

honors (i.e., she is a member of Phi Beta Kappa and graduated 

magna cum laude when she received her bachelor’s degree).  

Moreover, Dr. Szecsei’s cover letter noted that she had teaching 

experience in a variety of academic environments including the 

military, community college and university.  It referenced her 

interest in living in Central Florida and her knowledge of 

Stetson.  Four confidential and current letters of reference 

were sent to Stetson on behalf of Dr. Szecsei.   

16.  The committee found Dr. Szecsei’s teaching philosophy 

and research interests to be impressive.  It was clear to the 

committee that teaching was Dr. Szecsei’s main focus.  Her 
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letters of reference were confidential and current.  In a 

memorandum recommending her to Dean Ballenger, a member of the 

search committee commented on Dr. Szecsei’s extra academic 

credentials, i.e., in addition to her Ph.D. in mathematics, she 

was close to having a master’s degree in chemistry, she had much 

more teaching experience than the typical new Ph.D., and she 

gave the best classroom performance of any candidate he had 

observed since he had been at Stetson. 

17.  Petitioner argues that Dr. Szecsei was not qualified 

for the position because she did not have her Ph.D. in hand at 

the time of the application.  That argument is rejected.  

Stetson made certain that she was to receive her Ph.D. before 

her employment began and, indeed, she had her Ph.D. in hand when 

she began working there.  Dr. Szecsei in that and all other 

respects was a qualified applicant for the advertised position. 

18.  Petitioner holds a B.A. in physics from the University 

of California, Berkeley, an M.A. in mathematics from Sacramento 

State College, and a Ph.D. from the University of California, 

Riverside.  His resume does not indicate in what years he 

received his degrees.  His resume lists numerous publications, 

participation in many presentations and seminars, but does not 

mention the dates of any of them.   
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19.  Petitioner’s application packet does not contain the 

required AMS cover sheet.  There is no separate statement of 

mathematical interests or statement of teaching philosophy, but 

he referenced his academic interests and areas of mathematical 

interest in his cover letter. 

20.  Petitioner's several letters of reference were not 

confidential, i.e., he included them with his application 

packet, were not addressed to Stetson, and were not current (the 

dates of the reference letters ranged from 1986 through 1994). 

21.  Petitioner’s application does not indicate his age.  

Petitioner argues that his age can be inferred from references 

to certain dates in his letters of reference.  For example, one 

letter of reference states that Petitioner received his Ph.D. in 

1968.  Another letter of reference mentions that Petitioner 

taught at a particular university from 1971 to 1981.  In any 

event, Petitioner now informs that he was born in 1936. 

22.  The search committee noted that Petitioner did not 

submit an AMS cover sheet as required.  Despite this omission, 

the search committee reviewed Petitioner’s application packet 

and made several observations.   

23.  Drs. Hale and Friedman noted that Petitioner’s cover 

letter appeared to be generic in nature with no specific 

reference to Stetson.  Dr. Friedman noted that Petitioner 

addressed research before teaching indicating to him that 
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Petitioner may have a stronger interest in research than 

teaching.  Moreover, Dr. Friedman described Petitioner’s cover 

letter as "not polished."  The fact that Petitioner’s reference 

letters were not confidential in nature was a negative factor.  

The lack of specific reference to teaching positions was a 

significant negative factor in the eyes of the committee.  

Petitioner’s expectation that a search committee which received 

approximately 220 application packets would search through 

letters of reference to piece together employment and teaching 

history is unrealistic and unreasonable.  The search committee’s 

failure to do so does not indicate in any way that they engaged 

in any type of discrimination. 

24.  Further, the lack of dates regarding years of 

teaching, publications, and participation in presentations, 

etc., made it impossible for the search committee to know how 

recent his teaching experience was.  The undersigned is 

persuaded that the search committee did not wade through the 

letters of recommendation to calculate his approximate age.   

25.  Other than Petitioner’s omission of the AMS cover 

letter, Petitioner was qualified for the job in question.  

However, there were many applicants and many qualified people 

who were not granted an interview.  There is no competent 

evidence that Stetson used age as a criterion in its 

determination of who would and who would not be hired for the 
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mathematics position.  On the contrary, the preponderance of the 

evidence demonstrates that age was not a factor in the selection 

process.                

CONCLUSIONS OF LAW 
 

 26.  The Division of Administrative Hearings has 

jurisdiction over the parties and subject matter in this case. 

Sections 120.569 and 120.57, Florida Statutes.      

27.  Section 760.10(1), Florida Statutes, states that it is 

an unlawful employment practice for an employer to discharge or 

otherwise discriminate against an individual on the basis of 

age.  

28.  In order to make out a prima facie case of age 

discrimination under Section 760.10(1)(a), Florida Statutes,3/ 

Petitioner must show that he was a member of a protected age 

group, that he was qualified for the job, that he was rejected, 

and that he lost the position to a younger person.  Benson v. 

Tocco, Inc., 113 F.3d 1203, 1207 (11th Cir. 1997), citing 

McDonnell Douglass Corp. v. Green, 411 U.S. 792 (1973) (The 11th 

Circuit has adopted a variation of the McDonnell Douglass Corp. 

v. Green test in Age Discrimination in Employment Act violation 

claims.)          

29.  Arguably, Petitioner has met his burden of proving a 

prima facie case of age discrimination.  He is, and was at the 

time of the employment decision at issue here, a member of a 
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protected age group.  Although he did not submit an AMS cover 

sheet as required, that fact does not appear to have been 

dispositive of the treatment of his application packet.  

Further, while he did not submit a separate statement of 

mathematical interests or statement of teaching philosophy, he 

addressed these maters at least to some degree in his cover 

letter.  Petitioner holds a Ph.D.  Accordingly, he met the 

minimum requirements for the job satisfying the first prong of 

establishing a prima facie case.  Further, Petitioner was 

subject to an adverse employment decision in that he was not 

hired for the job.  Persons younger than Petitioner were hired 

for the job.  Drs. Pulapaka and Szecsei are younger than 

Petitioner and are not members of a protected age group. 

30.  When the charging party, i.e., the Petitioner, is able 

to make out a prima facie case, the burden to go forward shifts 

to the employer to articulate a legitimate, non-discriminatory 

explanation for the adverse employment action.  Walker v. 

Prudential Property and Casualty Insurance Company, 286 F. 3d 

1270 (11th Cir. 2002);  Department of Corrections v. Chandler, 

582 So. 2d 1183 (Fla. 1st DCA 1991) (court discusses shifting 

burdens of proof in discrimination cases).  The employer has the 

burden of production, not persuasion, and need only persuade the 

finder of fact that the decision was non-discriminatory.  
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Department of Corrections v. Chandler, supra;  Alexander v. 

Fulton County, GA, 207 F.3d 1303 (11th Cir. 2000).     

31.  Respondent has met its burden of production.  

Respondent has adequately articulated a legitimate, non-

discriminatory explanation for its decision to hire Drs. 

Pulapaka and Szecsei instead of Petitioner.  Respondent 

articulated reasons why the search committee found Petitioner’s 

application packet to be deficient:  the lack of specific 

reference to teaching positions, the lack of confidentiality of 

the reference letters, the fact that the reference letters were 

not current, the inability to determine whether Petitioner’s 

teaching and research experiences were current.  As such, the 

Respondent has asserted a legitimate non-discriminatory reason 

for not hiring Petitioner.  The search committee used an 

objective process and its decision was based upon legitimate 

means that did not penalize the Petitioner based upon his age.   

32.  Once the employer articulates a legitimate non-

discriminatory explanation for its actions, the burden shifts 

back to the charging party to show that the explanation given by 

the employer was a pretext for intentional discrimination.    

"Would the proffered evidence allow a reasonable factfinder to 

conclude that the articulated reason for the decision was not 

the real one?”  Walker v. Prudential, supra.  "The employee must 

satisfy this burden by showing directly that a discriminatory 
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reason more likely than not motivated the decision, or 

indirectly by showing that the proffered reason for the 

employment decision is not worthy of belief."  Department of 

Corrections v. Chandler, 582 So. 2d 1183 at 1186;  Alexander v. 

Fulton County, GA, supra.  Petitioner has not met this burden.   

33.  Petitioner contends that Stetson’s articulated reasons 

are pretextual.  Other than Petitioner's assertions that 

Respondent discriminated against him, Petitioner presented no 

evidence establishing that Respondent's reasons were pretextual. 

34.  Courts have found only the most blatant remarks, whose 

intent could be nothing other than to discriminate on the basis 

of age, to constitute direct evidence of age discrimination.  

See, e.g., Barnes v. Southwest Forest Industries, 814 F.2d 607 

at 610 (11th Cir. 1987) (remark by personnel manager to 

terminated security guard that in order to transfer "you would 

have to take another physical examination at your age, I don't 

believe you could pass it" was not considered direct evidence of 

age discrimination by the court); Williams v. General Motors 

Corp., 656 F.2d 120 at 130 (5th Cir. Unit B 1981) cert. denied, 

455 U.S. 943 (1982) (scrap of paper on which was written "Too 

old--Lay Off" would constitute direct evidence of discriminatory 

intent).4/   
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35.  Moreover, because the evidence does not establish that 

Stetson was aware of Petitioner’s age, it did not have actual 

knowledge of his age.  “Discrimination is about actual 

knowledge, and real intent, not constructive knowledge and 

assumed intent . . . An empty head means no discrimination.”  

Silvera v. Orange County School Board, 244 F. 3d 1253, 1262 

(11th Cir. 2001).   

RECOMMENDATION 

Based upon the foregoing Findings of Fact and Conclusions 

of Law set forth herein, it is      

RECOMMENDED:   

That the Florida Commission on Human Relations enter a 

final order dismissing the Petition for Relief.    

DONE AND ENTERED this 4th day of March, 2004, in 

Tallahassee, Leon County, Florida.     

S 
___________________________________ 
BARBARA J. STAROS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 4th day of March, 2004. 
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ENDNOTES 
 
1/  Counsel for Respondent objected to the introduction of 
several exhibits on the basis of hearsay.  Those exhibits were 
admitted pursuant to Section 120.569(2)(g), Florida Statutes, 
but were not competent to support findings of fact as 
contemplated by Section 120.57(1)(c), Florida Statutes.   
 
2/  Petitioner also filed a Response to Respondent’s Proposed 
Recommended Order.  Such a response is not permitted by the 
Uniform Rules of Procedure and has, therefore, not been 
considered.    
 
3/  FCHR and Florida courts have determined that federal 
discrimination law should be used as guidance when construing 
provisions of Section 760.10, Florida Statutes.  See Brand v. 
Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA  1994). 
 
4/  Petitioner's reliance on Dessert Palace, Inc. v. Costa, 123 
S.Ct. 2148 (U.S. 2003) is misplaced.  First, it deals with a 
"mixed-motive" case, i.e., where both legitimate and non-
legitimate reasons motivated the decision.  Such is not the case 
herein.  Further, the case deals with jury instructions in 
mixed-motive cases and is inapplicable to the instant case.    
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Denise Crawford, Agency Clerk 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the final order in this case.      




