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RECOMMENDED ORDER OF DISMISSAL

This cause comes on for consideration pursuant to the Order

Canceling Merits Hearing and Permitting Future Filings, entered

herein on August 21, 2003. Because this Recommended Order

addresses a jurisdictional issue related to timeliness, a

"Preliminary Statement" is dispensed with, and all necessary or

background information is incorporated as part of the Findings

of Fact.
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STATEMENT OF THE ISSUES

Whether the Division of Administrative Hearings has

jurisdiction to hear this cause alleging that Respondent

Employer has committed an unlawful employment practice against

Petitioner.

FINDINGS OF FACT

1. Following a May 23, 2003, "Notice of Determination: No

Jurisdiction, M by the Florida Commission on Human Relations,

Petitioner filed a Petition for Relief as more fully described

On or about July 3, 2003, the matter was referred to thebelow.

Division of Administrative Hearings and scheduled for a

disputed-fact hearing on the merits for August 25, 2003.

On July 17, 2003, Respondent served by mail its Motion2 .

for a Summary Final Order.

On August 12, 2003, Respondent served by mail its3.

Supplemental (Second) Motion for a Summary Final Order.

On August 14, 2003, Respondent filed and served its4.

Notice of Filing Supplemental Materials In Support of its

(Second) Motion for Summary Final Order.

The foregoing pleadings and the exhibits attached5.

thereto, together with the "Determination: No Jurisdiction,"

which is part of the referral package from the Florida

Commission on Human Relations, suggest on their face(s) that the
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Commission, and derivatively, the Division of Administrative

Hearings, is without jurisdiction to determine this case.

Petitioner did not timely respond in opposition to the6.

Motion for Summary Final Order as permitted by Rule 28-106.204,

Florida Administrative Code, and in a telephonic conference call

convened by the undersigned on August 19, 2003, Petitioner

represented that she had never received that Motion. Petitioner

offered to pick it up at Respondent's attorney's office later on

August 19, 2003.

Petitioner had received the Supplemental (Second)7.

Motion for Summary Final Order, but from her oral

representations in the telephonic conference, it appeared that

she did not open the envelope containing it. As of August 19,

Petitioner still had, pursuant to rule, until August 26,2003,

2003, to respond in writing. Also, if Respondent's supplemental

Petitioner had until August 28,materials were to be considered,

2003, per rule, to respond.

The undersigned is without final order authority in8 .

this type of proceeding, and accordingly, the pending Motions

have been treated as Motions for a Recommended Order of

Dismissal.

On August 21, 2003, an Order Canceling Merits Hearing9.

and Permitting Future Filings was entered. That Order provided,

in pertinent part:
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The disputed-fact hearing is now scheduled
for August 25, 2003, and all jurisdictional
issues could be addressed at the
commencement of that hearing, but that
hearing is subject to cancellation due to
Petitioner's failure to file a unilateral
pre-hearing statement. Moreover, it is not
cost -effective to require both parties to
appear with all their witnesses, prepared
for a disputed-fact hearing, when a short
delay may obviate the need for such a
hearing.

If that hearing is cancelled, it will be
possible to re-schedule this case for trial
within the aspirational time frame
established by the legislature, if such re-
scheduling is necessary.

Accordingly, it is ORDERED:

The disputed-fact hearing now scheduled
for August 25, 2003, is hereby cancelled.
1.

The pending motions will be treated as
Motions for Recommended Order of Dismissal.
2 .

Petitioner is permitted to
September 2, 2003, to file, in writing, any
response in opposition to Respondent's
Motion for a Summary Final Order, and
Respondent ' s Supplemental (Second) Motion
for a Summary Final Order, including the
Supplemental Materials Filed August 14,
2003.

and until,3.

4. In her response, Petitioner should
address all factual and legal arguments
posed by Respondent. She may attach
exhibits supporting her position.

In the event the undersigned requires
any further oral argument or advice from the
parties, another telephonic conference call
will be scheduled for that purpose, and a
formal notice of hearing will be issued.

5.
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In the event no further oral argument or
advice is required, the issues presented in
the motions and response will be disposed
of, pursuant to Rule 28-106.204, Florida
Administrative Code, without hearing; and a
disputed-fact hearing on the merits will be
re-scheduled only if necessary and
appropriate.

6.

Petitioner did not file any response to dispute any10.

Petitioner did notlegal or factual issue raised by Respondent.

file any response attacking the validity of any of Respondent's

Petitioner did not file any response attacking anyexhibits.

portion of the Commission's referral package. Therefore, the

filed items may be presumed to be authentic, and the pending

Motions may be addressed without an evidentiary hearing.

Petitioner filed with the Commission a charge of11.

discrimination against Respondent Employer. That charge was

assigned FCHR Case No. 2003342, and was dismissed by the

Commission on or about December 6, 2002.

On October 18, 2002, Petitioner filed with the12.

Commission a second charge of discrimination, the charge of

discrimination underlying the instant case. The Commission

assigned the instant charge FCHR Case No. 23-00222.

This instant charge of discrimination herein states13.

that Petitioner was notified on October 14, 2001, that she would

be terminated by the Employer on October 18, 2001. This charge

of discrimination was signed by Petitioner on October 18, 2002.
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Therefore, it could not have been filed with the Commission

The date of October 18, 2002, is morebefore October 18, 2002.

See Section 760.11(1),than 365 days after October 14, 2001.

Florida Statutes.

By a "Determination: No Jurisdiction" entered May 23,14.

2003, the Commission ’s Executive Director found and concluded

that all jurisdictional requirements for coverage had not been

met, to wit:

. . . The Complainant was notified on
October 12, 2001, that she would be
terminated effective October 18, 2001, and
she received a termination letter on
October 14, 2001. Thus the 365-day period
for filing a claim with the Commission
commenced on October 12, 2001. Complainant,
however, filed her complaint on October 18,
2002, which is 370 days from the date she
first received notice.

* * *

The Commission does not have
jurisdiction over the complaint because it
was filed more than 365 days from the date
the Complainant received notice that she
would be terminated.

6 .

While the Director’s foregoing findings/conclusions do15.

not bind this forum's de novo proceeding, the Commission's

acknowledgement that the instant charge of discrimination was

not filed with it until October 18, 2002, constitutes competent

evidence of that filing date and is relevant in this proceeding.
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Attached to Respondent's first Motion for Summary16.

Final Order is a copy of the instant charge of discrimination

which shows the Commission’s "October 18, 2002," date stamp.

Also attached thereto is a Disciplinary Action Report dated

2001, which shows that Petitioner saw the report butOctober 12,

Thisrefused to sign it on the same date of October 12, 2001.

report is, in effect, a notice of termination to take effect on

October 18, 2001. Another exhibit to this pleading is

Petitioner's October 12, 2001, written request to the Employer

All of these items indicate thatfor a pre-termination hearing.

Petitioner had notice on October 12, 2001, that she would be

terminated, effective October 18, 2001.

No one has explained what effect a pre-termination17.

hearing would have had on the planned termination date. No

evidence that a pre-termination hearing was ever held has been

presented.

Petitioner was effectively terminated by Respondent on18.

October 18, 2001.

A "Notice of Determination: No Jurisdiction," entered19.

by the Clerk of the Commission on May 23, 2003, provided:

The parties are advised that the Complainant
may request that a formal, post-
investigative proceeding be conducted.
Request for Hearing/Petition for Relief must
be filed within 35 days of the date of
mailing of this Notice and should be in
compliance with the provision of Rule 60Y-

The
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5.008 and Chapter 60Y-4, Florida
Administrative Code.
form in enclosed.

A Petition for Relief
If you elect to file a

Petition for Relief , it may be beneficial to
seek legal counsel prior to filing the
Petition.

This action will not become final until time
has expired for Complainant to file a
Request for Petition for Relief.
Complainant to timely file a petition for
relief will result in dismissal of the
complaint pursuant to Rule 60Y-5.006,
Florida Administrative Code.

Failure of

Accordingly, the last date for filing a Petiton for20.

Relief on the instant charge was June 27, 2003, per Section

760.11(7), Florida Statutes, and 60Y-5.008, Florida

Administrative Code.

Petitioner FAXED her Petition for Relief to the21 .

Commission. Petitioner's FAX cover sheet indicated that,

Ms. Razavi,
I am faxing this again, since I'm not

aware that you have rec'd it yet.
sent it on Thurs. 26th to a different fax #.
The young lady sitting in for Barbar gave me
this one.
Thanks.

I first

On July 1, 2003, the Commission date-stamped receipt22 .

of the foregoing cover letter and the Petition for Relief, which

it transmitted to the Division of Administrative Hearings on the

same date.

An Affidavit of Violet D. Crawford, Clerk of the23.

Florida Commission on Human Relations, states that Petitioner's
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Petition for Relief was received by way of facsimile to the

2003, but that it was clocked-in onCommission on June 30,

July 1, 2003.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has24.

jurisdiction to determine the issue of its jurisdiction pursuant

to Section 120.57(1) and Chapter 760, Florida Statutes.

Section 760.11(1), Florida Statutes, provides, in25.

pertinent part,

Any person aggrieved by a violation of
Section 760.01-760.10 may file a complaint
with the commission within 365 days of the
alleged violation, . . .

Section 760.11(7), Florida Statutes, provides, in26.

pertinent part,

If the commission determines that there is
not reasonable cause to believe that a
violation of the Florida Civil Rights Act of
1992 has occurred, the commission shall
dismiss the complaint. The aggrieved person
may request an administrative hearing under
Sections 120.569 and 120.57, but any such
request must be made within 35 days of the
date of determination of reasonable cause
and any such hearing shall be heard by an
administrative law judge and not by the
commission or by a commissioner. If the
aggrieved person does not request an
administrative hearing within the 35 days,
the claim will be barred. . . .

With respect to determining the timeliness of the27.

filing of a charge of discrimination with the Commission,
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federal case law interpreting Title VII is applicable. See,

Florida State University v. Sondel, 685 So. 2d 923, 925 (Fla.

DCA 1996); Florida Department of Community Affairs v. Bryant ,

586 So. 2d 1205 {Fla. 1st DCA 1991).

When a challenged adverse employment act is an28.

individual employment decision, such as a termination, the time

period for filing a charge of discrimination commences on the

date the employer makes the decision and communicates it to the

employee. Stewart v. Booker T. Washington Insurance, 232 F.3d.

844 (11th Cir. 2000) ; McWilliams v. Escambia County School

Board, 658 F.2d. 326 (5th Cir. 1981), citing to Delaware State

College v. Ricks, 449 U.S. 250 (1980).

In the instant action, it is undisputed that29.

Petitioner was given notice of her termination on October 12,

She has not submitted any evidence or any response which2001.

would allow the undersigned to find that the requested pre -

termination conference in any way tolled the unequivocal notice

of termination, which she received on October 12, 2001. By

comparison, See Kiesling v. Florida State University, DOAH Case

No. 03-0139 (Recommended Order June 20, 2003), distinguishing

St. Petersburg Motor Club v. Cook, 567 So. 2d 488, (Fla. 2nd DCA

The circumstances of the instant case have nothing to do1990).

with a suggestion that Petitioner might be terminated if future

contingencies occurred or did not occur, and are analogous to
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those in Delaware College v. Ricks, supra., wherein the Supreme

Court ruled

. . .a mere request to consider cannot
extend the limitations period. . .

Applying the foregoing holdings to this case shows30.

that the underlying charge of discrimination was filed untimely,

Because the charge of discriminationbeyond the 365-day limit.

was untimely filed, the Florida Commission on Human Relations

never obtained jurisdiction of this matter. Therefore, there is

no derivative jurisdiction in the Division of Administrative

Hearings arising from the Commission's referral of the Petition

for Relief.

Due to the foregoing conclusion, it is not necessary31.

to address Respondent's Supplemental (Second) Motion for Summary

which prays for dismissal of this cause on the basis thatOrder,

Petitioner also filed her Petition for Relief after the 35-day

It is, however, acknowledged thatperiod for filing it had run.

Respondent's proposed construction of the facts has not been

Petitioner has offered no evidence torebutted by Petitioner.

the effect that she used any other filing method besides the

facsimile transmission of her Petition for Relief, and therefore

mailing time probably should not be added on to extend her time

for filing. In any case, even if three days mailing time were

added on, pursuant to Commission rules, the Petition was
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clocked-in one day late. Petitioner has advanced no theory that

she was mislead or instructed by a Commission employee in filing

procedures contrary to the Commission's notice. That said, the

Petition for Relief is also untimely, pursuant to Section

760.11(7), Florida Statutes, and Rule 60Y-5.008, Florida

Administrative Code.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order dismissing this cause for lack of

jurisdiction.

DONE AND ENTERED this 23rd day of September, 2003, in

Tallahassee, Leon County, Florida.

ELLA JANE P. DAVIS
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida 32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this 23rd day of September, 2003.
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Denise Crawford, Agency Clerk
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Cecil Howard, General Counsel
Florida Commission on Human Relations
2009 Apalachee Parkway, Suite 100
Tallahassee, Florida 32301

Michelle Burt
2121 West Pensacola Street, PMB 538
Tallahassee, Florida 32304

William Haselden, Esquire
City of Tallahassee
300 South Adams Street, Box A-5
Tallahassee, Florida 32301-1731

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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