
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)JAMES J. WEAVER,
)

Petitioner, )
)
) Case No. 02-4895vs.
)
)LEON COUNTY SCHOOL BOARD,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

A hearing was held pursuant to notice on April 3, 2003,

before Stephen F. Dean, Administrative Law Judge of the Division

of Administrative Hearings, in Tallahassee, Florida, to consider

pending motions in the above-styled cause. In attendance were

Petitioner, James J. Weaver, representing himself; and

William R. Mabile, III, and Graham Carothers, representing the

School Board of Leon County.

The first motion considered was a Motion to Stay filed on

The motion was predicated on aApril 3, 2003, by Petitioner.

lack of time for discovery. Discovery in the cause is

burdensome and expensive for the parties and unnecessary for

Petitioner to establish any changes in his circumstances. The

motion was denied in order to consider the pending Motion to

Dismiss filed by Respondent which was potentially dispositive of

the case.



Respondent moved to dismiss on the basis that Petitioner's

claim of discrimination is barred by the doctrines of res

judicata and collateral estoppel. Respondent had previously

raised these issues before the Florida Commission on Human

Relations (Commission) through a Motion to Dismiss. The

Commission considered the motion, and issued its determination

of no cause on November 27, 2002, on the basis that Petitioner's

claim was barred by the doctrines of res judicata and collateral

estoppel. The Determination: No Cause was forwarded to the

Division of Administrative Hearings (DOAH) by the Commission on

December 26, 2002.

Respondent filed its Motion for a Recommended Order of

Dismissal with DOAH on January 3, 2002. Respondent's motion

raised the Commission's determination and the order of

Administrative Law Judge Larry J. Sartin in DOAH

Case No. 00-0536, finding that Dr. Weaver's claims in that case

were barred by the doctrine of collateral estoppel because of

final judgments in favor of Respondent in civil actions filed by

Petitioner against Respondent in both state and federal courts.

The period of time covered by the Petition in DOAH

00-0536 in that case was roughly 1991 until 1995.Case No.

Since the entry of Judge Sartin's order, Administrative Law

Judge Harry L. Hooper entered his order in DOAH Case

No. 02-2295, in which Petitioner raised discrimination by
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Respondent during the period April 1999 until March 2000. Judge

Hooper's order outlines in detail the course of litigation

between Petitioner and Respondent since 1985, when the

undersigned found that Respondent was guilty of discriminatory

employment practices regarding Petitioner.

In sum, Respondent hired Petitioner in 1990-91, and his

contract was not renewed subsequently for unsatisfactory

performance. Thereafter, Petitioner applied for many jobs with
Respondent, was rebuffed on each occasion, and filed a complaint

in 1992 with the Commission and the Equal Employment Opportunity

Commission (EEOC). Both found Petitioner's complaints to be

without merit and advised him of his rights to litigate their

decisions. Petitioner filed civil suit in 1993 in the Circuit

Court of Leon County pursuant to Title VII of the Civil Rights

Act of 1964 and Title 42 U.S.C. Sections 1981 and 1988.
Petitioner complained of inadequate salary, reassignment to a

less desirable school, failure to renew his teaching contract,

and failure to hire him in numerous other positions for which he

applied. After dismissal, remand, and jury trial, the jury

found in 1998 that Respondent had demonstrated legitimate,

nondiscriminatory reasons for its refusal to employ Petitioner.
This verdict was appealed and affirmed per curium to the

appellate court. Thereafter in 1997, Petitioner brought suit in

federal court alleging violations of Title VII of the Civil
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Rights Act of 1964 and Title 42 U.S.C. Section 1981 by

Respondent's failure to hire him and for retaliation.

Petitioner's claims were limited to the 32 positions for which

he had applied during the 1994-95 school year. Federal

Magistrate Judge William C. Sherrill, Jr., found that Respondent

had presented evidence of a legitimate, nondiscriminatory reason

for refusing to employ Petitioner. U.S. District Court Judge

Robert Hinkle adopted the findings of Judge Sherrill and

determined Petitioner's claims to be both unfounded and barred

by the doctrine of res judicata. The U.S. Court of Appeals for

the Eleventh Circuit affirmed Judge Hinkle's ruling on March 9,

2000. In 2000, Petitioner again filed a complaint in the

federal court alleging violations of Title VII of the Civil

Rights Act of 1964 by Respondent because it failed to hire him

for positions from 1995 until 1997. Respondent raised the

defense of res judicata, and Magistrate Judge Sherrill

recommended that the action be barred by res judicata. U.S.

District Court Judge Stafford adopted Judge Sherrill's

recommendation and denied Petitioner's motion to amend his

complaint to include post-1998 claims. Judge Stafford's

decision was affirmed by the Court of Appeals for the Eleventh

Circuit. As stated above, since the entry of Judge Stafford's

order, Administrative Law Judges Sartin and Hooper have also
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determined that Petitioner's claims are barred by collateral

estoppel and res judicata.

In order for Petitioner's instant claim to be considered

since the parties are identical, Petitioner must show some

specific, relevant change in his circumstance which alters the

factual predicate in this claim from his previous claims. At

the motion hearing, Petitioner was asked specifically about

this, and he indicated under oath that the only factual changes

were courses he took in 1991 and 1995. These courses were taken

prior to the entry of the orders in the state and federal cases

Petitioner showed no change in circumstancereferenced above.

that would be cause for re-consideration of Petitioner's

allegations on their merits.

The barring of a claim, i.e., not permitting a Petitioner

to present his or her case, is a harsh result. It is not a

result which courts impose lightly; however, as U.S. District

Judge Stafford said in his order barring Dr. Weaver from

amending his complaint:

. . . collateral estoppel bars a plaintiff
from assailing the defendants for proceeding
without change upon a course of conduct
previously held lawful against plaintiff's
identical attack. Otherwise, collateral
estoppel would afford no peace to
those . . . who pursue a continuing course
of conduct once adjudged lawful.
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[Petitioner's] pleading demonstrates that
there are no new facts, no significant
changes, but simply that [Respondent]
continues to refuse to hire [Petitioner].
This conduct was deemed nondiscriminatory in
the prior litigation between the parties.
Four courts have now held that
[Respondent's] actions were lawful and,
thus, the issue may not be raised again in
subsequent actions.

As my colleague, Administrative Law Judge Hooper, stated in

his recent order, "Collateral estoppel is a judicial doctrine

which in general terms prevents identical parties from

relitigating issues that have already been decided. The

essential elements of the doctrine of collateral estoppel are

that the parties and issues must be identical and that the

particular issue must be fully litigated and determined in a

contest which results in a final decision of a court of

competent jurisdiction." (citations deleted) Judge Hooper

discusses at length the similarity of the issues in the case

then before him.

The parties and issues raised in Petitioner's Petition are

the same as those raised in Petitioner's Petition before Judges

Sartin and Hooper except for the dates. However, in this case,

the issue is even more concretely res judicata and collateral

estoppel because those were the grounds upon which the

Commission determined that there was no cause.
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Based upon my inquiry of Petitioner, concerning any changes

of circumstances that would change the operative facts in this

case and differentiate it from the earlier cases and the lack of

I find that the issues presented in this case aresuch facts,

the same as those heretofore presented to the state and federal

courts, and that further proceedings are barred by the doctrine

of collateral estoppel. Therefore, Respondent's motion to

dismiss should be granted.

RECOMMENDATION

Based upon the foregoing findings of fact and the

discussions of the law herein and the decisions referenced

above, it is

RECOMMENDED:

That the Florida Commission on Human Relations enter a

final order dismissing Dr. Weaver's Petition with direction that

any further petitions filed before the Commission be accompanied

by a notarized affidavit stating with specificity those facts

asserted by Dr. Weaver which would set the claim presented apart

from those heretofore addressed by the state and federal courts

and this forum in DOAH Case Nos. 00-0536, 02-2295, and this

and that in the absence of such a showing, the Commissioncase,

enter its summary final order dismissing his petition.
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DONE AND ENTERED this day of April, 2003, in

Tallahassee, Leon County, Florida.

STEPHEN F. DEAN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this /9**̂ day of April, 2003.
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Tallahassee, Florida 32301
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within15 days from the date of this Recommended Order. Any exceptionsto this Recommended Order should be filed with the agency thatwill issue the final order in this case.
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