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RECOMMENDED ORDER OF DISMISSAL 

 
 This cause came before T. Kent Wetherell, II, the 

designated administrative law judge of the Division of 

Administrative Hearings, on Respondent's Motion to Dismiss the 

Petition for Relief on the ground that it was not timely filed.  

Petitioner filed a response to the motion, and the parties were 

afforded an opportunity to present argument on the motion at a 

telephonic hearing held on August 23, 2002. 
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ISSUE 

 The issue is whether the Petition for Relief should be 

dismissed as untimely because it was received by the Florida 

Commission on Human Relations more than 35 days after the date 

of the Commission's "no cause" determination. 

PRELIMINARY STATEMENT 

 On August 16, 2001, Petitioner filed a charge of 

discrimination against Respondent with the Florida Commission on 

Human Relations (Commission).  After an investigation, the 

Executive Director of the Commission issued a "no cause" 

determination on May 8, 2002.   

On that same date, the Commission provided notice of its 

determination to Petitioner by U.S. Mail.  Petitioner indicated 

at the telephonic hearing on Respondent's Motion to Dismiss that 

he received the notice "four or five days" thereafter.   

 On June 13, 2002, Petitioner mailed his Petition for Relief 

(Petition) to the Commission.  The Petition was not received by 

the Commission until July 9, 2002.  

 On July 10, 2002, the Commission referred the Petition 

(along with a copy of the envelope in which the Petition was 

received by the Commission) to the Division of Administrative 

Hearings for the assignment of an administrative law judge to 

"conduct all necessary proceedings required under the law and 

submit recommended findings to the Commission." 
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 On August 1, 2002, Respondent filed a letter in which it 

requested that the Petition be "denied" because it was untimely 

under Section 760.11(7), Florida Statutes.  The letter was 

treated as a motion to dismiss, and on August 2, 2002, the 

undersigned issued an Order to Show Cause which gave Petitioner 

the opportunity to "describe the circumstances surrounding [his] 

receipt of the determination letter from the Commission, and any 

other facts and/or argument that Petitioner considers relevant 

to the issues raised in Respondent's letter." 

Petitioner filed a response to the Order to Show Cause on 

August 12, 2002, in which he acknowledged that his Petition was 

not mailed until June 13, 2002.  Petitioner asserted in the 

response that the delay in his submittal of the Petition was due 

to his "inability to obtain counsel." 

A telephonic hearing was held on Respondent's motion to 

dismiss on August 23, 2002, at which the parties were afforded 

an opportunity to present argument on the motion.  Thereafter, 

an Order was issued on August 26, 2002, canceling the final 

hearing and informing the parties that a Recommended Order of 

Dismissal would be issued in accordance with Section 

120.57(1)(k), Florida Statutes. 

FINDINGS OF FACT 

 Based upon the pleadings (as supplemented by Petitioner's 

response to the August 2, 2002, Order to Show Cause and his 
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representations at the August 23, 2002, telephonic hearing), the 

following findings are made: 

 1.  On August 16, 2001, Petitioner filed a charge of 

discrimination against Respondent with the Commission. 

2.  The charge of discrimination alleged that Respondent 

committed an unlawful employment practice in September 2000 when 

it fired Petitioner based upon his race.1 

 3.  The address for the Commission listed on the charge of 

discrimination form was 325 John Knox Road, Suite 240, Building 

F, Tallahassee, Florida 32399. 

 4.  The charge of discrimination was investigated by the 

Commission staff, and based upon the results of the 

investigation, the Executive Director of the Commission 

determined that "there is no reasonable cause to believe that an 

unlawful employment practice has occurred." 

 5.  The date of the determination was May 8, 2002.  On that 

same date, notice of the determination (Notice) was provided to 

Petitioner by U.S. Mail. 

6.  The Notice stated: 

NOTICE OF DETERMINATION:  NO CAUSE 
 

PLEASE TAKE NOTICE that a Determination has 
been made in the above-referenced complaint 
that there is no reasonable cause to believe 
that an unlawful employment practice has 
occurred.  A copy of the Determination is 
attached. 
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[Petitioner] may request an administrative 
hearing by filing a PETITION FOR RELIEF 
within 35 days of the date of this NOTICE OF 
DETERMINATION:  NO CAUSE. 
 

*  *  * 
 
If [Petitioner] fails to request an 
administrative hearing within 35 days of the 
date of this notice, the administrative 
claim under the Florida Civil Rights Act of 
1992, Chapter 760, will be dismissed 
pursuant to Section 760.11, Florida Statutes 
(1992). 
  

(Emphasis supplied). 
 

7.  Petitioner received the Notice four or five days after 

it was mailed, which would have been May 13, 2002, at the 

latest. 

8.  The address for the Commission listed on the Notice was 

2009 Apalachee Parkway, Suite 100, Tallahassee, Florida 32301. 

9.  Included with the Notice was a blank petition for 

relief form. 

10.  Petitioner filled out the form and mailed it to the 

Commission.  Consistent with the charge of discrimination, the 

Petition alleges that Petitioner was fired by Respondent based 

upon his race and that the reasons asserted by Respondent for 

his firing were pretextual. 

 11.  The Petition was post-marked in Orlando on June 13, 

2002 (36 days after the Notice, and at least 31 days after 

Petitioner's receipt of the Notice). 
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12.  Petitioner's delay in completing and mailing the 

Petition was due to his "inability to obtain counsel." 

13.  Despite the Commission's new address being printed at 

the top of the Notice, Petitioner mailed the Petition to the 

Commission at its old address on John Knox Road. 

14.  The Petition was not received by the Commission until 

July 9, 20022 (62 days after the Notice, and at least 57 days 

after Petitioner's receipt of the Notice). 

15.  The envelope in which the Petition was received by the 

Commission includes a forwarding sticker affixed by the postal 

service.  Thus, it appears that the 26 days that it took for the 

postal service to deliver the Petition from Orlando to 

Tallahassee is attributable to the postal service's mail 

forwarding process. 

CONCLUSIONS OF LAW 

 16.  The Division of Administrative Hearings has 

jurisdiction over the parties to and subject matter of this 

proceeding pursuant to Sections 120.569, 120.57(1), and 

760.11(7), Florida Statutes.  (All references to Sections and 

Chapters are to the Florida Statutes.  All references to Rules 

are to the Florida Administrative Code.) 

 17.  Section 760.11(7) provides: 

If the commission determines that there is 
not reasonable cause to believe that a 
violation of the Florida Civil Rights Act of 
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1992 has occurred, the commission shall 
dismiss the complaint.  The aggrieved person 
may request an administrative hearing under 
ss. 120.569 and 120.57, but any such request 
must be made within 35 days of the date of 
determination of reasonable cause and any 
such hearing shall be heard by an 
administrative law judge and not by the 
commission or a commissioner.  If the 
aggrieved person does not request an 
administrative hearing within the 35 days, 
the claim will be barred. 
 

(Emphasis supplied). 

 18.  The statute plainly requires that a request for 

hearing must be "made" within 35 days or "the claim will be 

barred."  Accordingly, an untimely Petition must be dismissed.  

See Garland v. Dept. of State, DOAH Case No. 00-1797 (July 24, 

2000) (dismissing petition for relief filed 14 days after 

deadline, and citing other cases in which petitions were 

dismissed in similar circumstances), adopted in toto, FCHR Case 

No. 97-1074 (Feb. 8, 2001).  And see Section 120.569(2)(c) ("A 

petition shall be dismissed if . . . it has been untimely 

filed.")  (Emphasis supplied). 

19.  The Commission apparently construes the term "made" to 

mean "filed."  See Debose v. Columbia North Florida Regional 

Medical Center, FCHR Case No. 97-1298 (Order of Remand in DOAH 

Case No. 00-3426, dated Feb. 8, 2001), writ of prohibition 

denied, 793 So. 2d 931 (Fla. 1st DCA 2001) (table).  However, 

the effect of the Commission's decision in Debose is that a 
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petition for relief is timely in most instances if it is mailed 

within 38 days after the determination, no matter when the 

Commission receives the petition.  Accord Carter v. I-Drive GC, 

Inc., FCHR Case No. 98-2228 (Order of Remand in DOAH Case No. 

01-2408, dated Apr. 17, 2002) (citing Debose). 

 20.  In reaching its decision in Debose, the Commission 

relied on its procedural rules, not the Uniform Rules adopted 

pursuant to Section 120.54(5).  Specifically, the Commission 

relied upon Rules 60Y-4.004(1) and 60Y-4.007(2) which provide: 

60Y-4.004 Filing and Copies. 
 
  (1)  "Filing" or "file" with the 
Commission, means actual receipt of a 
document by the Clerk of the Commission at 
its office, except that during the course of 
a hearing, a hearing officer or presiding 
officer may accept a document for filing, in 
which event the hearing or presiding officer 
shall note thereon the filing date and shall 
transmit it to the Clerk.  When a document 
is received by mail, the date of filing 
shall relate back to the date of the 
postmark. 
 

*   *   * 
 

60Y-4.007 Computation of Time Periods. 
 

*   *   * 
  (2)  Whenever a party has a right or is 
required to do some act or take some 
proceedings within a prescribed period after 
the service of a notice or other paper upon 
that party and such notice or paper is 
served by mail, 3 days shall be added to the 
prescribed period. 
 

(Emphasis supplied). 
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 21.  Rules 60Y-4.004 and 60Y-4.007 were adopted in 1978 and 

apparently have not been amended since.  One of the statutes 

identified as the specific authority for and law implemented by 

the rules -- Section 120.53 -- has since been substantially 

amended to the point that it no longer could serve as the basis 

for the rules.  See Chapter 96-159, Laws of Florida, at Section 

5 (deleting those provisions in Section 120.53 which authorized 

agencies to adopt procedural rules to supplement the former 

model rules). 

 22.  More importantly, the Commission's procedural rules 

are in direct conflict with the Uniform Rules.  See Rule 28-

106.104 (defining filing to mean receipt by the agency clerk 

with no exception for mailed documents) and Rule 28-106.103 

(excepting requests for hearing from the rule that extends 

deadlines by five days after service by mail). 

23.  The Uniform Rules became effective on April 1, 1997, 

and as of that date, the Uniform Rules "shall be the rules of 

procedure for each agency subject to [Chapter 120] unless the 

Administration Commission grants an exception to the agency . . 

. ."  See Section 120.54(5)(a)1.  All agencies subject to 

Chapter 120 were required to follow the Uniform Rules by July 1, 

1998.  Id.  The Commission is not exempted from these 

requirements. 
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24.  The Commission does not appear to have received an 

exception from the Administration Commission for its procedural 

rules in Rule Chapters 60Y-4 or 60Y-5.  There is no separate 

chapter in the Commission's rules identifying such an exception.  

See Section 120.54(5)(a)3. (exceptions approved by the 

Administration Commission must be published by the agency in a 

separate rule chapter in the Florida Administrative Code that 

clearly delineates the exceptions). 

25.  As a result, the Commission's procedural rules -- at 

least to the extent that they conflict with the Uniform Rules -- 

have not been effective since at least July 1, 1998.  See Dept. 

of Corrections v. Saulter, 742 So. 2d 368, 369-70 (Fla. 1st DCA 

1999) (characterizing the effect of Section 120.54(5)(a) as a 

"legislative repeal" of agency procedural rules in conflict with 

the Uniform Rules).  And cf. Crawford v. Dept. of Children & 

Families, 785 So. 2d 505 (Fla. 3d DCA) (certifying conflict with 

Saulter, but only on the issue of whether an agency's procedural 

rule is superceded even if the Uniform Rules do not address the 

substance of the agency rule), rev. dismissed, 761 So. 2d 328 

(Fla. 2000); Gaston v. Dept. of Revenue, 742 So. 2d 517, 521-22 

(Fla. 1st DCA 1999) (holding that the Uniform Rules became 

binding on all agencies on April 1, 1997, and not a later date 

when the agency gave notice that it was following the Uniform 

Rules).  Accordingly, a determination as to whether the Petition 
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is timely filed must be based upon the Uniform Rules, not the 

Commission's procedural rules. 

26.  The pertinent Uniform Rules are Rules 28-106.103, 28-

106.104, and 28-106.111, which provide: 

28-106.103 Computation of Time 
 
  In computing any period of time allowed by 
this chapter, by order of a presiding 
officer, or by any applicable statute, the 
day of the act from which the period of time 
begins to run shall not be included.  The 
last day of the period shall be included 
unless it is a Saturday, Sunday, or legal 
holiday, in which event the period shall run 
until the end of the next day which is not a 
Saturday, Sunday, or legal holiday.  When 
the period of time allowed is less than 7 
days, intermediate Saturdays, Sundays, and 
legal holidays shall be excluded in the 
computation.  As used in these rules, legal 
holiday means those days designated in 
Section 110.117, F.S.  Except as provided in 
Rule 28-106.217, five days shall be added to 
the time limits when service has been made 
by U.S. mail.  One business day shall be 
added when service is made by overnight 
courier.  No additional time shall be added 
if service is made by hand, facsimile 
telephone transmission, or other electronic 
transmission or when the period of time 
begins pursuant to a type of notice 
described in Rule 28-106.111. 

 
28-106.104 Filing 
 
  (1)  In construing these rules or any 
order of a presiding officer, filing shall 
mean received by the office of agency clerk 
during normal business hours or by the 
presiding officer during the course of the 
hearing. 
 

*  *  * 
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28-106.111 Point of Entry into Proceedings 
and Mediation 
 

*  *  * 
 

  (2)  Unless otherwise provided by law, 
persons seeking a hearing on an agency 
decision which does or may determine their 
substantial interests shall file a petition 
for hearing with the agency within 21 days 
of receipt of written notice of the 
decision. 
 

*  *  * 
 

(Emphasis supplied). 
 
     27.  Section 760.11(7) provides a 35-day period within 

which to request a hearing, as compared to the 21-day period 

described in Rule 28-106.111(2).  The language of the statute 

and the language of the Commission's notice of determination in 

this case clearly suggest that the 35-day period runs from the 

date of the determination, not the date that the petitioner 

receives notice of the determination.  See Section 760.11(7) 

(request for hearing must be made within 35 days of "the date of 

determination of reasonable cause").  But cf. Joshua v. City of 

Gainesville, 768 So. 2d 432, 438 (Fla. 2000) ("[T]he Legislature 

chose to make the limitations period [in Section 760.11(8)] 

contingent on the receipt of a reasonable cause determination.") 

(emphasis supplied); Henry v. Dept. of Administration, 431 So. 

2d 677, 680 (Fla. 1st DCA 1983) ("An agency seeking to establish 

waiver based on the passage of time following action claimed as 
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final must show that the party affected by such action has 

received notice sufficient to commence the running of the time 

period within which review must be sought."); Irwin v. 

Department of Veterans Affairs, 498 U.S. 89, 92-93 (1990) 

(period for filing a claim under federal law counterpart to 

Chapter 760 runs from receipt of the determination from the 

Equal Employment Opportunity Commission (EEOC) by the petitioner 

or his or her attorney, but unlike Section 760.11(7) the federal 

statute specifically refers to "receipt" of the determination as 

the triggering event). 

28.  The Commission's prior orders also compute the 35-day 

period from the date of the notice of determination, not the 

date that Petitioner receives that notice.  See Debose, supra; 

Carter, supra.  And cf. Garland, Recommended Order, at 3 

(computing 35 days from the date of the notice of 

determination). 

29.  In this case, it is undisputed that the Notice and the 

determination were dated May 8, 2002; that the Petition was not 

even mailed until June 13, 2002, which is 36 days after the 

determination; and that the Commission did not receive the 

Petition until July 9, 2002, which is 62 days after the Notice.  

Accordingly, the Petition is untimely. 

30.  Even if the 35-day period is computed from the date 

that Petitioner received the Notice, the Petition in this case 
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is still untimely.  By his own admission at the telephonic 

hearing, Petitioner received the notice of the Commission's 

determination by at least May 13, 2002.  Although the Petition 

was mailed within 35 days after that date, it was not received 

by the Clerk of the Commission until July 9, 2002, which is 57 

days after Petitioner received the notice of the Commission's 

determination. 

 31.  Despite the language in Section 760.11(7) which states 

that an untimely claim "will be barred" if not timely filed, the 

35-day filing period is not jurisdictional and is subject to 

equitable tolling.  See Irwin, 498 U.S. at 95-96 (filing period 

in federal law counterpart to Chapter 760 is not 

jurisdictional); Donald v. Winn-Dixie Stores, Inc., 19 F.A.L.R. 

4357, 4371 (FCHR 1995) (noting that the "period for filing the 

Petition for Relief is not jurisdictional but is subject to 

equitable tolling") (citing Clark v. Department of Corrections, 

8 F.A.L.R. 679 (FCHR 1985)).  And cf. Rule 60Y-5.008(2) (not 

implicated in this case, but purporting to authorize the 

Executive Director of the Commission to extend the deadline for 

filing a petition for relief "for good cause shown").  However, 

the circumstances of this case do not implicate the principle of 

equitable tolling or the related principle of excusable neglect. 

 32.  Specifically, there are no allegations that either the 

Respondent (or the Commission3) lulled Petitioner into inaction 
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or otherwise prevented him from timely asserting his rights.  

See Machules v. Dept. of Administration, 523 So. 2d 1132, 1134 

(Fla. 1988).  The Notice clearly informed Petitioner that his 

request for an administrative hearing must be "filed" within 35 

days of the date of the Notice, and further informed Petitioner 

that the request "will be dismissed" if it is not filed within 

that period.  The Notice contained the Commission's new address, 

and a blank petition for relief was included with the Notice. 

33.  Petitioner's response to the Order to Show Cause 

confirms that his delay in filing the Petition was not 

attributable to any action or inaction by Respondent or the 

Commission.  Instead, the delay was due to Petitioner's own 

action or inaction -- i.e., his inability to obtain a lawyer.  

That is an insufficient basis to excuse the late filing of the 

Petition.  See Jancyn Manufacturing Corp. v. Dept. of Health, 

742 So. 2d 473, 476 (Fla. 1st DCA 1999) (lack of legal 

representation does not excuse inaction that results in an 

untimely petition for hearing); Irwin, 498 U.S. at 96 (equitable 

tolling not implicated where delay in filing was attributable to 

the petitioner's attorney being out of the country when his 

office received the determination letter from the EEOC). 

 34.  The fact that Petitioner mailed the Petition to the 

Commission's old address rather than its new address might 

constitute excusable neglect, cf. Electric Engineering Company, 
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Inc. v. General Electric Canada, Inc., 610 So. 2d 51, 52 (Fla. 

3d DCA 1992) (finding excusable neglect sufficient to set aside 

a default where registered agent forwarded complaint to 

defendant's old address), but only if the 35-day period is 

computed from the date that Petitioner received the Notice.  But 

cf. Cann v. Dept. of Children & Families, 813 So. 2d 237, 238 

(Fla. 2d DCA 2002) (excusable neglect no longer saves an 

untimely request for an administrative hearing). 

35.  If, however, the 35-day period is computed from the 

date of the determination (as Section 760.11(7), the 

Commission's prior orders, and the Notice provide that it is), 

the Petition was already untimely when it was mailed because it 

was mailed on the thirty-sixth day after the date of the 

determination.  Therefore, the fact that Petitioner mis-

addressed the letter would be of no consequence. 

36.  Simply put, the circumstances of this case are similar 

to those in Environmental Resource Associates of Florida, Inc. 

v. Dept. of General Services, 624 So. 2d 330 (Fla. 1st DCA 

1993), where the court commented: 

  There is nothing extraordinary in the 
failure to timely file in this case.  Quite 
to the contrary, the problem in this case is 
the too ordinary occurrence of a [party] 
failing to meet a filing deadline. 
 

Id. at 331.  See also Cann, 813 So. 2d at 238 (affirming 

dismissal of petition which was mailed prior to the filing 
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deadline but received one day after the deadline); Vantage 

Healthcare Corporation v. Agency for Health Care Administration, 

687 So. 2d 306 (Fla. 1st DCA 1997) (finding the doctrine of 

equitable tolling inapplicable where petition was sent via 

overnight courier but was not timely received by agency). 

RECOMMENDATION 

 Based upon the foregoing findings of fact and conclusions 

of law, it is 

 RECOMMENDED that the Commission issue a final order 

dismissing the Petition for Relief as untimely. 

DONE AND ENTERED this 5th day of September, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
T. KENT WETHERELL, II 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 5th day of September, 2002. 

 
 

ENDNOTES 
 
1/  As a result of the procedural posture of this case, no 
determination has been made as to the truth or falsity of 
Petitioner's substantive allegations of discrimination.  They 
are described herein only to provide context. 
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2/  The date stamp actually shows receipt on "03 Jul-9" (emphasis 
supplied), or July 9, 2003.  Obviously, receipt was in 2002 not 
2003. 
 
3/  Because the Commission is not a party to this proceeding, it 
is questionable whether its actions or inaction could result in 
the filing period being tolled in any event.  See Hernandez v. 
Transpo Electronics, Inc., DOAH Case No. 99-3576, Recommended 
Order, at 15-20 (June 6, 2000) (concluding that the doctrine of 
equitable tolling is implicated in proceedings such as this only 
where the state agency's actions or inaction prevent the 
petitioner from timely asserting his or her rights and the state 
agency is the adverse party), remanded on other grounds 
FCHR Case No. 96-033 (Order dated Dec. 4, 2001). 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order of 
Dismissal.  Any exceptions to this Recommended Order of 
Dismissal should be filed with the agency that will issue the 
final order in this case.  
 




