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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

JOHNNIE DAVIS, )
)

Petitioner, )
Case No. 02-2142)

) 21-03461
LUBRICATORS, INC., )

)
Respondent. )

)

RESPONDENT’S MOTION FOR SUMMARY RECOMMENDED ORDER

Respondent, LUBRICATORS, INC., by and through its undersigned counsel moves

the Administrative Judge for a Summary Recommended Order of Dismissal because the

Petition for Relief has not been timely filed pursuant to Rules 60Y-5.004(5), 60Y-5.008, and

60Y-4.007, Florida Administrative Code (F.A.C.). Furthermore, such petition should be

dismissed because Petitioner’s Charge of Discrimination fails to meet the jurisdictional

requirements of the Florida Civil Rights Act (FCRA) because the Respondent does not

employ more than fifteen employees for twenty or more calendar weeks. In support of its

motion, Respondent further states and alleges as follows:

I. DISMISSAL OF THE PETITION IS APPROPRIATE BECAUSE
THE PETITION FOR RELIEF HAS NOT BEEN TIMELY FILED.

Pursuant to Rules 60Y-5 004(5), 60Y-5.008, and 60Y-4.007, F.A.C., a petitioner must

file his petition for relief and request a hearing within 35 days of service of the notice of

determination. Florida Statute §760.11(7) also provides that an aggrieved person can request

an administrative hearing within 35 days of the date of the determination of no reasonable
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cause. The statue goes on to state that it the aggrieved person does not request an

administrative hearing within 35 days, the claim will be barred. In the present case, Petitioner

filed his Petition for Relief 44 days after the determination was issued. Because his petition

was not timely filed, his claim for relief is barred and should be dismissed.
In the present case, the Florida Commission on Human Relations (FCHR) sent a

written Notice of Determination: No Jurisdiction regarding Mr. Davis’ Charge of

Discrimination. This notice was sent on April 1, 2002 and signed by Denise Crawford of

FCHR. Exhibit A. As demonstrated in Exhibit A, the Notice of Determination specifically

stated that, “The Request for Hearing/Petition for Relief must be filed within 35 days of

mailing of this Notice and should be in compliance with the provision of Rule 60Y-5.008 and

Chapter 60Y-4, Florida Administrative Code.” Petitioner filed his Petition for Relief on May

14, 2002 as evidenced by the received stamp of the FCHR. Exhibit B. Petitions are

considered filed when actually received by the commission clerk under Rule 60Y-4.004(1),

F.A.C. Thus, Petitioner has failed to timely file his Petition for Relief as he filed 44 days after

the date of mailing of the Notice of Determination and not within the 35 days dictated by the

notice. This petition is untimely filed under Rule 6QY-5.008, F.A.C. and in direct

contravention of the notice that was mailed to Petitioner.
Petitioner may attempt to argue the applicability of Rule 60Y-4.007 that allows for

three extra days for mailing, yet even the most liberal interpretation of this rule would not

deem the Petitioner to have timely filed his Petition for Relief. Rule 60Y-4.007(2) states:

“Whenever a party has a right or is required to do some act or take some proceedings within a
prescribed period after service of a notice or other paper upon that party and such notice or

paper is served by mail, three days shall be added to the prescribed period.” This rule seems
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to allow a period of 35 days to be extended by three days for a total of 38 days to file from the

date of the Notice of Determination. As shown, Petitioner has clearly failed to meet this time

requirement. If an additional time period is added for both the mailing of the notice and the

mailing of the petition, this would allow for at most 41 days from the date that the Notice of

Determination was dated until receipt of petition. As discussed, however, the Petitioner did

not file his Petition for Relief until 44 days after the Notice of Determination was dated.

Because the petition is untimely under any interpretation of the rule, the petition for relief

should be dismissed.

The Division of Administrative Hearings has maintained the applicability of timely

filing through a litany of rulings. In Garland v. Department of State. DOAH Case No. 00-
1797 (Recommended Order entered on July 24, 2000), the division determined that filing 49

days after the No Cause Determination was untimely by 14 days and thus barred the

Petitioner's claim for relief. In Garland.Respondent demonstrated that Petitioner should have

filed by March 6, 2000 and instead did not file until March 20, 2000. The division ruled that

Petitioner should have filed within 35 days or at least within 38 days as possible pursuant to

Rule 60Y-4,007(2). In Hall v. Boeing Aerospace Operation.DOAH Case No. 94-6976, a

petition filed one day past the statutory deadline was considered untimely filed, and the

petition was therefore dismissed. In Hall, the division determined that 39 days was untimely

filing pursuant to the applicable rules and did not apply a very liberal interpretation of Rule

60Y-4.007(2). Since the Petitioner in the present case did not timely file within any

interpretation of the rules or pursuant to any applicable rulings of the Division of

Administrative Hearings, the petition should be dismissed.
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n. THE PETITION FOR RELIEF SHOULD BE DISMISSED BECAUSERESPONDENT IS NOT AN EMPLOYER PURSUANT TO THEFLORIDA CIVIL RIGHTS ACT AND THEREFORE NO
JURISDICTION EXISTS AS TO THE PETITIONER’S CHARGEOF DISCRIMINATION.

The Florida Commission on Human Relations lacked jurisdiction of Mr. Davis’
Charge of Discrimination because Respondent, Lubricators, Inc., is not an employer within
the meaning of the Florida Civil Rights Act. Pursuant to Florida Statute §760.02(7), an

“employer means any person employing 15 or more employees for each working day in each

of 20 or more calendar weeks in the current or preceding calendar year, and any agent of such

person.” Respondent can demonstrate that it did not employ the required amount of people to
meet this jurisdictional threshold. Furthermore, Petitioner cannot demonstrate that

Lubricator’s Inc. employed 15 or more employees for each working day for 20 or more weeks.
In the year preceding the alleged discrimination (1999), the Respondent never

employed more than 15 employees in any calendar week. In 1999,Respondent had one
location in Melbourne and another location in Rockledge. Attached, as Exhibit C is a list of
total Lubricator employees for each pay period of the Respondent. This list demonstrates that
Respondent never employed the requisite 15 employees. Exhibit D is a composite exhibit that

lists the names of the employees employed with Lubricator’s Inc for each pay period. This
supplements the list provided in Exhibit C. To further demonstrate that Respondent did not

employ more than 15 employees in any calendar week in 1999, Respondent attaches the UCT-
6 forms for 1999 that list all of the employees of Lubricators, Inc. Exhibit E. Therefore, in
1999, Respondent would not be considered an employer within the meaning of the Florida
Civil Rights Act.
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The Petitioner alleges that he experienced the discrimination in 2000, and Respondent

can also demonstrate that it did not meet the FCRA jurisdictional requirements in this year. As

seen from the enclosed Exhibit F, Respondent owned a store in Vero Beach beginning in late

March of 2000. During this period of ownership, Respondent employed fifteen or more

employees for eighteen weeks. The first week of fifteen employees occurred in April and then

periodically throughout the remaining portion of the year. Attached to this list are payroll

records supporting the list of employees for specific pay period enumerated on the attached

list of Exhibit F. Exhibit G. These records clearly reflect that Respondent had less than 15

employees in each of 32 calendar weeks. Furthermore, Respondent did not even employ the

individuals for each working day as required by the FCRA. The attached UCT-6 forms also

demonstrate that the Respondent did not employ the requisite number of individuals. Exhibit

H- Since the Respondent can establish that it employed less than 15 employees for the

requisite period, the FCHR lacks jurisdiction in this matter and should dismiss this action and

Petition for Relief.

The Petitioner filed his Charge of Discrimination in September of 2001, and the

Respondent demonstrated to the Florida Commission on Human Relations that it did not

employ more than 15 employees for the requisite number of weeks. As can be seen from the

enclosed list, Lubricators employed sixteen people for one week during February. Exhibit I.
In four other weeks during January and February of 2001, the Respondent employed fifteen

employees. Respondent no longer operated the Vero Beach location after March of 2001.
From February 10, 2001 until the time of filing of this exhibit with the commission, the

Respondent never employed more than 14 employees. Attached as composite Exhibit J is a

list of the names of the employees employed with Lubricator’s Inc for each pay period. The
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attached UCT-6 forms also demonstrate that the Respondent did not employ the requisite

number of individuals. Exhibit K.
As shown through all of this documentation, Respondent never employed more than

15 employees for more than 20 weeks as required by the Florida Civil Rights Act. Further,

Respondent never employed more than 15 employees on each working day for the requisite

period. Therefore, the FCHR lacked jurisdiction and the Petitioner’s Petition for Relief should

be dismissed.

CONCLUSION

WHEREFORE based on the foregoing reasons, the Respondent, Lubricators, Inc.,

hereby requests that the Administrative Judge dismiss the Petition for Relief with Prejudice as

being untimely filed and in the alternative dismiss the action because of lack of jurisdiction as

Respondent is not an employer within the meaning of the FCRA.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
via U.S. Mail to Judge Smith, Administrative Law Judge, Division of Administrative
Hearings, the DeSoto Building, 1230 Apalachee Parkway, Tallahassee, Florida 32399 (also
via facsimile transmission of motion without exhibits); Denise Crawford, Clerk of the
Commission, Florida Commission on Human Relations, 2009 Apalachee Parkway, Suite 100,
Tallahassee, Florida 32301; and Pierre A.L. Mommers, P.A., 2351 West Eau Gallie
Boulevard, Suite 1, Melbourne, Florida 32935 on this 5lh day of Junqf5(ft)2.

J. GORDON, ESQUIRE
Florida Bar No.: 0127493
Law OfQce/6f Michael J. Krakar
JjrOOSm
Orlando,
Tel: (407) 659-0700
Attorneys for LUBRICATORS, INC.

it Tower Blvd., Suite 700
mda 32810
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