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Case No. 01-3846 

   
RECOMMENDED ORDER 

 
Upon due notice, a limited subject, disputed-fact hearing 

was held on February 27, 2002, in Tallahassee, Florida, before 

Ella Jane P. Davis, a duly assigned Administrative Law Judge of 

the Division of Administrative Hearings. 

APPEARANCES 

     For Petitioner:       Angela L. Singletary, pro se 
     7763 Christy Cary Lane 
     Tallahassee, Florida  32304 
 
     For Respondent:       Robert Larkin, III, Esquire 

      Allen, Norton & Blue, P.A. 
      906 North Monroe Street, Suite 100 
      Tallahassee, Florida  32303 

 
     STATEMENT OF THE ISSUE 
 
Whether Respondent constitutes an "employer" as defined by 

the Florida Civil Rights Act, Title XLIV, Florida Statutes, more 

specifically, Section 760.02(7), Florida Statutes. 
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PRELIMINARY STATEMENT 

On or about August 22, 2001, the Florida Commission on 

Human Relations (FCHR) entered its "Determination: No 

Jurisdiction."  Petitioner filed a Petition for Relief, and the 

case was referred to the Division of Administrative Hearings 

(DOAH). 

Beyond the foregoing introduction, the procedural matters 

of this cause are addressed in the following Findings of Fact 

and Conclusions of Law. 

FINDINGS OF FACT 

     1.  On or about August 22, 2001, FCHR entered its 

"Determination: No Jurisdiction," on the basis that the 

Respondent Photo Plus, Inc. did not constitute an employer for 

jurisdictional purposes under Section 760.02(7), Florida 

Statutes.  On or about September 27, 2001, Petitioner filed her 

Petition for Relief, and the cause was referred to DOAH for a 

disputed-fact hearing. 

 2.  On October 18, 2001, Respondent filed its Answer with 

Affirmative Defenses and Motion to Dismiss the Petition, 

alleging that Respondent did not constitute an employer under 

the Florida Civil Rights Act (FCRA).  Petitioner did not timely 

respond in writing as required by Rule 28-106.204, Florida 

Administrative Code. 
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 3.  Thereafter, a telephonic hearing was conducted 

concerning Respondent's Motion to Dismiss.  Petitioner conceded 

that she had no evidence to refute Respondent's position that it 

had never employed more than nine employees, but Petitioner 

argued that Respondent Photo Plus, Inc. was subject to liability 

under FCRA, in that it had contracted with the State of Florida.  

Petitioner was provided additional time to submit evidence or 

legal authority in support of this theory. 

 4.  Rather than provide supportive evidence, however, 

Petitioner changed her theory and submitted written argument to 

the effect that Respondent and another corporation, Emergency 

Vehicles, Inc., constituted an "integrated enterprise" which 

raised the number of employees above the 15 full-time employees 

specified in the statutory definition of "employer," contained 

in Section 760.02(7), Florida Statutes, as fully set out in the 

Conclusions of Law. 

 5.  Because Respondent, as the proponent of the Motion, had 

the duty to go forward and because there was additional 

information that the undersigned felt relevant to making a 

decision on the threshold issue of jurisdiction, an Order was 

issued requiring Respondent to file additional supportive items 

to otherwise "prove-up," verify, or clarify some of its exhibits 

already submitted in support of its Motion to Dismiss.  The 
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Order further required Petitioner to submit a copy of the legal 

authority upon which she relied.   

 6.  The parties complied with this Order.  The items 

submitted by Respondent were sufficient to establish that 

Respondent Photo Plus, Inc. had never employed more than nine 

employees in any capacity at any one time. 

 7.  Then, Petitioner, without leave of court, filed a new 

and slightly different written argument, conditioned in part, 

upon an opportunity for discovery.   

 8.  As a result, a formal, live hearing was conducted on 

February 27, 2002, solely related to the issue of jurisdiction.   

 9.  At the hearing, the undersigned ordered Respondent to 

provide Petitioner with all available, relevant documents in 

Respondent's possession, but not documents in the possession of 

the separate corporation, Emergency Vehicles, Inc. or in the 

possession of non-parties.   

 10.  After reviewing all the materials produced, Petitioner 

stated she did not want to proceed.  Despite being advised from 

the bench that, as the Petitioner, she had been given the 

opportunity to testify on her own behalf and she only had this 

opportunity to prove-up any facts she believed would support any 

of her "legal" theories of jurisdiction, Petitioner refused to 

testify or put on any evidence whatsoever.   
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 11.  Accordingly, there was no proof of jurisdiction, and 

the undersigned stated she had no choice but to dismiss.  It is 

specifically found that there is no evidence that Respondent 

Photo plus, Inc. employed 15 or more employees for each working 

day in each of 20 or more calendar weeks at any time material to 

Petitioner's period of employment. 

 12.  Respondent asked for time to submit a motion for 

attorney's fees and costs.  That Motion has been filed.  It 

recites only that the cause was groundless and prosecuted in bad 

faith, without citation to any statutory authority.  It claims 

$2,950.78, in attorney's fees and litigation costs, the 

reasonableness of which is supported by affidavits, and another 

$237.50 expended for transporting its witnesses to the live 

hearing. 

 13.  Petitioner's response to the Motion has been filed and 

considered. 

CONCLUSIONS OF LAW 

14.  If DOAH has jurisdiction over the parties and subject 

matter of this cause, it must be pursuant to Section 120.57(1), 

and Chapter 760, Florida Statutes.  

 15.  If a Florida "employer" does not meet the definition 

in Section 760.02(7), Florida Statutes, neither FCHR, nor 

derivatively, DOAH has jurisdiction of the case. 
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 16.  Section 760.02(7), Florida Statutes provides: 

760.02 Definitions.– 
 
(7) "Employer" means any person employing 15 
or more employees for each working day in 
each of 20 or more calendar weeks in the 
current or preceding calendar year, and any 
agent of such a person. 

 
 17.  Every case arrives before the DOAH as a de novo case, 

not an "appeal" from some prior agency action.  Section 

120.57(1)(k), Florida Statutes. 

 18.  Cases pursuant to FCRA are notoriously complex and 

subject to shifting burdens of proof at various stages.  

Nonetheless, herein, Petitioner bore the duty to go forward and 

the burden of establishing a prima facie case, as well as the 

ultimate burden of persuasion.  McDonnell Douglas Corp. v. 

Green, 411 U.S. 792, 93 S.Ct 1817, 36 L.Ed. 2d 668 (1973); Texas 

Dept. of Community Affairs v. Burdine, 450 U.S. 248, 101 S.Ct. 

1089, 67 L.Ed. 2d 207 (1981); Dept. of Corrections v. Chandler, 

582 So. 2d 1183 (Fla. 1st DCA 1991).   

 19.  However, when Respondent attempted to limit the 

several issues inherent in the Petition for Relief to the sole 

threshold issue of jurisdiction, by filing a Motion to Dismiss, 

Respondent also assumed the duty of proving-up each element of 

those documents upon which its Motion to Dismiss relied.  Based 

on those documents, the undersigned had to ask for additional 

clarification.   
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 20.  Respondent's supplemented responses were adequate, and 

it was in the discretion of the undersigned to grant the Motion 

to Dismiss.  However, at that point, it also became apparent 

that Petitioner, as a layperson, had been relying on federal 

government publications applicable to various federal laws, but 

not applicable to Chapter 760, Florida Statutes.  Simply being 

wrong on the law has never been the yardstick by which "improper 

purpose" (see Section 120.569(2)(e), Florida Statutes) has been 

measured.1  Therefore, up to that point, there is no evidence of 

"bad faith" by Petitioner. 

 21.  The February 22, 2002, Order and Notice of Hearing was 

also in the discretion of the undersigned and was entered in an 

abundance of caution due to the further filings by Petitioner 

which suggested some possible new legal theory upon which she 

might prevail.   

 22.  Petitioner's discovery requests, so far as relevant to 

this proceeding, were complied with only at the commencement of 

the live hearing, as indeed, due to her late request, was 

Respondent's earliest opportunity. 

 23.  At hearing, Petitioner put herself in a bad light by 

refusing to testify or put on any evidence at all.  Having 

refused, Petitioner, who bore the ultimate burden of proof, 

presented no evidence whatsoever that Photo Plus, Inc. employed 

anyone at all.  Therefore, there is no evidence that Respondent 
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is an "employer," subject to Chapter 760, Florida Statutes.  

Absent affirmative proof pursuant to Section 760.02(7), Florida 

Statutes, neither FCHR nor DOAH has jurisdiction to proceed to a 

hearing on the merits of Petitioner's discrimination claim. 

 24.  Under the circumstances, however, Respondent is not 

entitled to attorney's fees and costs upon any theory of bad 

faith or improper purpose enunciated in Section 120.569(2)(e), 

Florida Statutes.   

RECOMMENDATION 

Upon the foregoing findings of fact and conclusions of law, 

it is  

     RECOMMENDED that the Florida Commission on Human Relations 

enter a final order dismissing the Petition for Relief/Charge of 

Discrimination as without jurisdiction, since Respondent has not 

been proven to be an "employer" subject to Chapter 760, Florida 

Statutes. 

DONE AND ENTERED this 29th day of March, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
ELLA JANE P. DAVIS 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
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Filed with the Clerk of the 
Division of Administrative Hearings 
this 29th day of March, 2002. 

 
 

ENDNOTE 
 
1/  Respondent's Motion names no statutory basis for attorney's 
fees and costs, but by elimination, this statute is the only one 
which could be applicable. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
 

All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any exceptions 
to this Recommended Order should be filed with the agency that 
will issue the Final Order in this case. 
 




