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 STATEMENT OF THE ISSUES 

The issues for determination are whether Respondent 

discriminated against Petitioner on the basis of her age, or 

retaliated against Petitioner for participating in a protected 

activity, in violation of Section 760.10(1)(a), Florida 
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Statutes (2001).  (All references to statutes are to Florida 

Statutes (2001) unless otherwise stated.) 

 PRELIMINARY STATEMENT 

On August 16, 2000, Petitioner filed a Charge of 

Discrimination with the Florida Commission on Human Relations 

("the Commission").  The Commission did not make a 

determination of reasonable cause within 180 days.  On    

April 11, 2001, Petitioner withdrew the Charge of 

Discrimination and requested an administrative hearing.  On 

June 25, 2001, the Commission referred the matter to DOAH to 

conduct an administrative hearing. 

Before the parties submitted any evidence at the hearing, 

Respondent moved, ore tenus, to dismiss the proceeding because 

Petitioner is under the age of 40 and arguably not within a 

protected class for purposes of age discrimination.  If 

Petitioner were not in a protected class, there could be no 

age discrimination.  Petitioner must arguably oppose actual 

discrimination in order to participate in a protected 

activity.  Without a protected activity, there can be no 

retaliation.   

The relevant law is discussed in greater detail in the 

Conclusions of Law.  A preliminary discussion will summarize 

the predominant issues in this case as well as the reasons for 

the proposed disposition.   
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Federal law defines the term "protected class" to include 

those individuals who are between the ages of 40 and 70.  

Florida law, however, does not define a protected class.   

Respondent acknowledged that, until recently, no court 

had determined whether Florida law protected individuals who 

are less than 40 years old from age discrimination.  However, 

a recent decision in the United States District Court for the 

Southern District of Florida dismissed an age discrimination 

claim by an individual who was 36 years old.  The court held 

that the individual was not in a protected class under state 

law.  

Counsel for Petitioner responded that the district court 

decision is not controlling in this jurisdiction.  Counsel 

represented that courts in other jurisdictions have enforced 

state laws that expand the federal definition of a protected 

class.  Counsel argued that the district court decision 

involved only discrimination and did not reach the requirement 

in a retaliation claim for a protected activity.   

The thrust of Petitioner's argument is that Petitioner 

need not be in a protected class for her to participate in a 

protected activity because the two requirements are not 

synonymous.  The definition of a protected activity, among 

other things, requires Petitioner to oppose discrimination.  

Counsel argues that it is irrelevant if no actual 
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discrimination occurs because Petitioner is not in a protected 

class.  It is arguably sufficient if Petitioner has a 

reasonable, good faith belief that discrimination occurs and 

opposes the perceived discrimination.  Counsel represented 

that he would submit supporting judicial precedent after the 

hearing.  The ALJ reserved ruling on the motion to dismiss. 

For reasons stated in the Conclusions of Law, the 

authority cited by counsel for Petitioner is not persuasive in 

this case.  The weight of authority currently suggests that a 

recommended order of dismissal is the appropriate remedy in 

this case.  However, some legal authority arguably supports 

Petitioner's position.  The district court decision cited by 

Respondent, although persuasive, is not controlling in this 

jurisdiction.  The decision may, or may not, come into 

conflict with subsequent cases in other federal or state 

jurisdictions before the final resolution of this case.  

An order of dismissal that does not address the merits of 

the case invites the possibility of a future remand if 

intervening decisions were to uphold Petitioner's definitions 

of a protected class and protected activity.  Compare Joshua 

v. City of Gainesville, 768 So. 2d 432 (Fla. 2000) with Milano 

v. Moldmaster, Inc., 703 So. 2d 1093, 1094-1095 (Fla. 4th DCA 

1997) reh. en banc clarification and certification (for cases 

that illustrate similar situations but involve different facts 
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and procedural matters).  A remand would require the issuance 

of a recommended order when the weight of the evidence and the 

credibility of the witnesses may not be as distinct to the 

trier of fact.  In the interest of fairness and judicial 

economy, the ALJ has recommended dismissal but proceeded in 

the alternative to the merits of Petitioner's discrimination 

and retaliation claims.  

During the hearing, the parties discovered that 

Petitioner's first name in the style of the case appeared 

incorrectly as "Angela."  Counsel for Petitioner moved to 

correct the style of the case, nunc pro tunc, so that 

Petitioner's first name appeared correctly as Andrea.  Counsel 

for Respondent had no objection, and the ALJ granted the 

motion. 

At the hearing, Petitioner testified in her own behalf, 

presented the testimony of another witness, and submitted 13 

exhibits for admission into evidence.  Petitioner submitted an 

additional exhibit after the hearing.  Respondent presented 

the testimony of three witnesses and submitted 17 exhibits for 

admission into evidence.  After the hearing, Respondent 

submitted a supplementary exhibit.  The parties' post-hearing 

exhibits are admitted into evidence.   

The identity of the witnesses and exhibits, and any 

attendant rulings, are set forth in the Transcript of the 
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hearing filed on November 8, 2001.  The parties timely filed 

their respective proposed recommended orders ("PROs") on 

November 19, 2001.    

 FINDINGS OF FACT 

1.  Petitioner is an aggrieved person within the meaning 

of Section 760.02(6) and (10).  Petitioner is a female who was 

born on June 8, 1980, and filed a complaint of age 

discrimination with the Commission.  Petitioner has been 

employed by Respondent since January 12, 1998.   

2.  Respondent is an employer within the meaning of 

Section 760.02(7).  Respondent maintains a uniform, written 

anti-discrimination policy that includes a complaint 

resolution procedure.  

3.  Respondent is a nationwide company that sells pet 

supplies and provides grooming services in each of its stores. 

Each store contains three departments.  One department sells 

goods, one sells pets, and the third grooms dogs.  The 

distinction between the first two departments is not material 

to this proceeding and, for convenience, they are referred to 

as the "sales department."  The third department is referred 

to, alternatively, as the grooming department or pet salon.   

4.  Respondent operates stores throughout the central 

Florida area, including stores in Lake Mary, Casselberry, and 

Oveida.  Petitioner has worked at the Lake Mary store the 
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entire time she has been employed by Respondent and has worked 

almost exclusively in the pet salon. 

5.  Respondent initially hired Petitioner as a part-time 

cashier and then transferred Petitioner to the pet salon where 

she worked as a part-time bather-brusher until sometime in 

October 1998.  At that time, Respondent promoted Petitioner to 

full-time bather-brusher.   

6.  On March 1, 1999, Petitioner became a part-time 

apprentice groomer for a little over a month.  On April 19, 

1999, Petitioner successfully completed her apprentice 

training, and Respondent promoted Petitioner to the position 

of full-time groomer.  Petitioner continued as a full-time 

groomer until March 1, 2000.  On March 1, 2000, Respondent 

changed the job title of groomers to pet stylists.   

7.  From April 19, 1999 through July 10, 2000, Petitioner 

worked as a full-time groomer or pet stylist.  From July 11, 

2000, through January 31, 2001, Petitioner worked as a part-

time pet stylist.  On October 30, 2000, Petitioner applied for 

manager of the pet salon.  Respondent approved the promotion 

on January 8, 2001.  Since February 1, 2001, Petitioner has 

worked full-time as the manager of the pet salon at the Lake 

Mary store. 

8.  One of the individuals who allegedly discriminated 

and retaliated against Petitioner is Mr. Joel Weiss ("Weiss"). 
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  Prior to January 1998, Weiss was the store director at the 

Casselberry store.  Since January 1998, Weiss has been the 

store director at the Lake Mary store.  As store director, 

Weiss is responsible for profit and loss, hiring, training, 

firing, payroll, safety, and overall management decisions.   

9.  Weiss is not a decision-maker for the day-to-day 

operations of each department in the Lake Mary store.  The 

individual manager of each department manages that 

department's day-to-day operations.  The manager of the pet 

salon manages day-to-day operations of the pet salon, 

including the assignment of dogs to stylists and the 

preparation of work schedules.    

10.  The manager of the pet salon at the Lake Mary store 

is the other person who allegedly discriminated and retaliated 

against Petitioner.  In February 1998, Ms. Chassidy Millspaugh 

("Millspaugh") transferred from the position of pet salon 

manager at the Casselberry store to the position of pet salon 

manager at the Lake Mary store.  At the time, Millspaugh was 

approximately 19 years old, and Petitioner was approximately 

18 years old.   

11.  Millspaugh worked as the salon manager at the Lake 

Mary store from February 1998 through January 31, 2001.  On 

February 1, 2001, Millspaugh became the salon manager at the 

Oveida store.  
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12.  Prior to February 1, 2001, Millspaugh managed the 

day-to-day operations of the Lake Mary pet salon.  

Millspaugh's duties included the assignment of dogs to 

stylists and the preparation of work schedules.  Weiss did not 

assign dogs to stylists or manage their work schedules.   

13.  Millspaugh trained Petitioner to become a pet 

stylist from March 1 through April 19, 1999.  On April 19, 

1999, Petitioner and Ms. Jackie Borum ("Borum") were the only 

two full-time pet stylists at the Lake Mary store other than 

Millspaugh.  Petitioner was 19 years old at the time, Borum 

was 33 years old, and Millspaugh was approximately 20 years 

old. 

14.  The alleged discrimination occurred between     

April 19, 1999, and January 31, 2001.  The alleged retaliation 

occurred from June 27, 2000, through January 31, 2001.   

15.  Events prior to June 27, 2000, are relevant only to 

the alleged discrimination.  Events on or after June 27, 2000, 

are relevant to the alleged discrimination and retaliation.   

16.  June 27, 2000, was the first day that Petitioner was 

aware of the alleged discriminatory conduct of her employer 

and the first day Petitioner could have possessed the 

requisite intent to oppose the alleged unlawful conduct.   

June 27, 2000, therefore, is the first day that Petitioner 
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could have engaged in a protected activity that is essential 

to retaliation.   

17.  The alleged discrimination occurred in four 

different ways.  First, Respondent allegedly discriminated 

against Petitioner on April 19, 1999, by failing to award a 

certificate to Petitioner for successful completion of a 

training course after Respondent had awarded a certificate to 

the elder Borum. The alleged discrimination does not appear in 

the Charge of Discrimination, but Respondent did not object to 

evidence relevant to this allegation.  

18.  Respondent agrees that it awarded a certificate to 

Borum but did not award a certificate to Petitioner.  However, 

Respondent denies that it discriminated against Petitioner on 

the basis of her age.    

19.  Petitioner next alleges that Respondent 

discriminated against her between October 1, 1999, and July 

11, 2000, by repeatedly transferring dogs to other stylists 

and student-groomers after the dogs were originally assigned 

to Petitioner.  Those transfers that occurred from June 27 

through July 11, 2000, were also motivated by alleged 

retaliation.   

20.  Respondent agrees that Millspaugh repeatedly 

transferred dogs from Petitioner to herself and others during 

the stated period.  However, Respondent denies that it 
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discriminated against Petitioner on the basis of her age or 

retaliated against Petitioner for participating in a protected 

activity.   

21.  Petitioner's third allegation is that Respondent 

discriminated against Petitioner between May 6 and July 11, 

2000, by repeatedly scheduling Petitioner to work until    

9:00 p.m.  The 9:00 p.m. shifts scheduled from June 27 through 

July 11, 2000, were also motivated by alleged retaliation.   

22.  Respondent agrees that the manager of the pet salon 

at the Lake Mary store scheduled Petitioner to work until  

9:00 p.m. on four occasions between May 6 and July 11, 2000.  

However, Respondent denies that it discriminated against 

Petitioner on the basis of her age or retaliated against 

Petitioner for engaging in a protected activity. 

23.  Petitioner's fourth allegation is that Respondent 

discriminated against her from June 27 through July 11, 2000. 

 Petitioner alleges that Weiss made a discriminatory reference 

to her age during a meeting on June 27, 2000, and stated his 

intent to reclassify Petitioner as a part-time employee.  

Shortly thereafter, Weiss reclassified Petitioner to part-time 

employment.  Petitioner allegedly opposed the director's 

action and asserts that the events following the alleged 

discriminatory comment were also motivated by retaliation.  
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24.  Respondent agrees that Weiss told Petitioner on  

June 27, 2000, that he would have to change her employment 

status to part-time.  He authorized the change on July 3, 

2000, and the change became effective on July 11, 2000.  The 

specific terms of the alleged reference to age are disputed 

issues of fact.  Even if Petitioner's version of the statement 

were true, Respondent denies that it discriminated against 

Petitioner on the basis of her age or retaliated against her 

for participating in a protected activity.  

25.  Petitioner alleges that Respondent retaliated 

against her by refusing to reclassify Petitioner as a full-

time employee from July 11, 2000, through January 31, 2001.  

Petitioner alleges that these events were also motivated by 

age discrimination.  Respondent admits that it refused to 

reclassify Petitioner during the stated period but denies that 

it retaliated or discriminated against Petitioner.  

26.  Even if it were determined that none of the alleged 

acts were in fact discrimination, Petitioner alleges in the 

alternative that the events that occurred on or after June 27, 

2000, constituted retaliation against Petitioner for engaging 

in a protected activity.  Respondent denies that it retaliated 

against Petitioner for engaging in a protected activity. 

27.  Respondent awarded a certificate to Borum when she 

completed the training program for pet stylists but did not 
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award a certificate to Petitioner when she completed the 

training program on April 19, 1999.  A certificate is not a 

material condition of employment as a pet stylist.  The 

failure to award a certificate to Petitioner had no adverse 

affect on Petitioner's earnings, did not materially alter the 

terms of her employment, and did not impair her ability to 

perform her job. 

28.  The transfer of dogs affected each stylist's 

compensation.  Petitioner and Borum each earned the greater of 

a 50 percent commission for each dog groomed, or an hourly 

rate.  Their commissions exceeded the hourly rate, and neither 

stylist depended on the hourly rate for her earnings.   

29.  Millspaugh, as salon manager, earned the greater of 

a 60 percent commission, or a slightly higher hourly rate, 

plus a weekly stipend that was computed on the basis of the 

salon's gross sales.  For example, the stipend was $75 for 

sales of $3,500.  When Millspaugh trained student-groomers, 

she earned an additional $30 for each student she trained up 

to a maximum of three students. 

30.  Millspaugh prepared the work schedules for 

Petitioner, Borum, and herself.  The hours of operation for 

the pet salon were not the same as those for the sales 

department. 
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31.  The sales department in each of Respondent's stores 

opens at 7:00 a.m. and closes at 9:00 p.m., Monday through 

Saturday, and operates between 9:00 a.m. and 6:00 p.m. on 

Sunday. Respondent's historical policy has required pet salons 

to operate during the same hours as the sales department.  

However, Respondent has enforced the policy inconsistently.  

32.  The closing hours for pet salons has varied between 

stores.  The pet salon at the Casselberry store typically has 

remained open until 9:00 p.m.  The closing time for the Lake 

Mary store has vacillated between 5, 7, and 9:00 p.m. since 

the store opened in February 1998.  However, the Lake Mary 

store has predominantly closed between 5:30 and 7:00 p.m.  

Most pet owners historically have picked up their pets from 

the Lake Mary store by 5:30 p.m. 

33. When Respondent hired Petitioner on January 12, 1998, 

Petitioner's application for employment did not limit her 

availability for work.  During the initial interview, 

Petitioner told the interviewer that Petitioner was available 

to work at any time of the day, including evenings and 

weekends.   

34.  Respondent initially hired Petitioner as a part-time 

employee.  Sometime in October 1998, Petitioner complained to 

Weiss that she was working enough hours to be a full-time 
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employee and asked Weiss to change her employment status to 

full-time. 

I went to Joel Weiss and complained that I 
was working 40 hours a week, so I wanted to 
be reclassified from part-time to full 
time, so I could get health benefits and 
paid vacation. . . .  I was then switched 
to full time. 

 
Transcript ("TR") at 35-36.  
 

35.  Petitioner's full-time work schedule has varied from 

April 19, 1999, through July 11, 2000.  Petitioner generally 

has worked two different shifts.  One shift began at 7:00 a.m. 

and was scheduled to end at 3:00 p.m.  The other shift began 

at 8:00 a.m. and was scheduled to end at 4:00 p.m.  However, 

Petitioner frequently did not leave work until sometime 

between 4:30 and 5:30 p.m.; either because she was grooming 

dogs or because clients were late picking up their dogs.  On 

other occasions, Petitioner worked until 7:00 p.m.  On rare 

occasions, Petitioner worked until 8:30 or 9:00 p.m. 

36.  Between October 1, 1999, and March 1, 2000, 

Petitioner complained to Weiss on several occasions that 

Millspaugh was taking dogs that had been assigned to 

Petitioner and thereby reducing Petitioner's earnings from 

commissions.  From March 1 through June 26, 2000, Petitioner 

complained to Weiss on approximately two occasions that the 

transfer of dogs continued and that Millspaugh was repeatedly 

scheduling Petitioner to work until 9:00 p.m.   
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37.  Weiss never conducted an independent investigation 

of the complaints Petitioner made on or before June 26, 2000. 

 Rather, Weiss convened meetings with Petitioner and 

Millspaugh in an attempt to resolve the issues.  Each time, 

Millspaugh agreed that she was taking dogs and scheduling 

Petitioner to work until 9:00 p.m. but was doing so in 

accordance with her customary business practice.   

38.  Weiss testified that he believed Petitioner was 

satisfied with the outcome of each meeting.  By June 26, 2000, 

however, Weiss should have known a problem existed in his 

store.  

39.  On June 26, 2000, Petitioner wrote a letter to Weiss 

and Millspaugh.  In relevant part, the letter complained that 

dogs assigned to Petitioner had been transferred to students 

or other stylists and that Millspaugh was repeatedly 

scheduling Petitioner to work until 9:00 p.m.   

40.  The letter did not complain of age discrimination.  

Petitioner was not aware of any unlawful conduct and could not 

have intended to oppose that conduct when she wrote the 

letter. 

41.  Petitioner delivered the letter to Weiss and 

Millspaugh on June 27, 2000.  Weiss immediately investigated 

the allegations in the letter.  Weiss reviewed the appointment 
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book, interviewed Millspaugh and Borum, and determined the 

respective commissions of each stylist.   

42.  Weiss found no discrepancies in the appointment 

books. The stylists commissions showed that between April 2 

and June 25, 2000, Petitioner's earnings from commissions were 

greater than Borum's earnings, and were frequently equivalent 

to or greater than those of Millspaugh.  Petitioner and Borum 

earned commissions at the same rate of 50 percent.  Millspaugh 

earned commissions at a 60 percent rate and also earned a 

weekly stipend.  Weiss reasonably inferred from Petitioner's 

earnings that Petitioner groomed more dogs than Borum and 

Millspaugh individually.   

43.  Weiss's investigation did not address all of the 

complaints in Petitioner's letter.  The letter also alleged 

that Millspaugh took the more expensive dogs that were easier 

to groom and gave Petitioner the more difficult dogs that 

required more time and generated fewer commissions.  The 

letter also alleged that Millspaugh allowed Borum to leave 

before Borum's shift was over, leaving Petitioner to clean up 

the salon.  The letter also stated that Petitioner was 

available to work no later than 4:00 p.m., Monday through 

Saturday, and never on a Sunday.  

44.  Weiss convened a meeting with Petitioner and 

Millspaugh on June 27, 2000.  Weiss explained to Petitioner 
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that Borum generally left work before her shift was over to 

help her husband take care of his ill father.  Petitioner 

countered that she needed to spend more time with her mother 

and boyfriend and that she endured a long drive in her daily 

commute to and from work.  

45.  During the meeting, Petitioner repeated the self-

imposed limitations on her availability for work.  Weiss asked 

Petitioner to reconsider.  Petitioner refused. 

46.  Weiss persisted.  Weiss referred to his age, to his 

financial responsibilities, and to Petitioner's youth.  

Petitioner testified that Weiss stated, in relevant part: 

. . . he was older than [Petitioner], had a 
family to feed, a house to raise [sic], and 
there were weeks that [Petitioner] made 
more money than him.   

 
TR at 115. 
 

47.  One comment standing alone cannot support a 

reasonable belief that Weiss's statement was motivated by 

discriminatory intent.  However, a single comment made in 

concert with adverse employment action can support a good 

faith, reasonable belief that the employer is engaged in 

unlawful conduct.    

48.  When Petitioner insisted on not working later than 

4:00 p.m., Monday through Saturday, and never on a Sunday, 

Weiss stated his intent to reclassify Petitioner's employment 

to part-time.  In effect, Weiss stated his intent to take an 
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adverse employment action against Petitioner.  The 

reclassification would materially change the terms of 

Petitioner's employment and result in adverse economic 

consequences to Petitioner.  Petitioner would lose her 

company-paid benefits and would be unable to work more than 32 

hours a week.  

49.  The stated intent to take adverse employment action 

shortly after the reference to Petitioner's youth and Weiss's 

age engendered in Petitioner a good faith, reasonable belief 

that the adverse employment action was motivated by Weiss's 

animus toward Petitioner's youth.  At that point, Petitioner 

was aware of what she believed to be age discrimination.   

50.  Petitioner did not oppose the perceived unlawful 

conduct by complaining of age discrimination during the 

meeting on June 27, 2000.  Nor did Petitioner oppose the 

conduct by filing a complaint through the dispute resolution 

procedure provided in Respondent's anti-discrimination policy.  

51.  Petitioner did possess the necessary intent to 

oppose the perceived unlawful conduct and did so on June 27, 

2000.  Petitioner confronted Weiss, asked for an explanation 

concerning her complaints, and vehemently objected to the 

proposed adverse employment action.  Petitioner's attorney 

subsequently sent a letter of complaint to Respondent, dated 
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July 28, 2000, and Petitioner then filed a complaint of age 

discrimination with the Commission on August 16, 2000.  

52.  Petitioner did not engage in a protected activity 

prior to June 27, 2000.  Prior to that date, Petitioner did 

not possess the necessary intent to oppose an alleged unlawful 

activity.   

As Petitioner explained in her testimony: 

A. . . . Going into that meeting I had no 
idea why they were treating me like 
that.  After he made the statement 
that he was older than me, he had a 
family to feed, a house to raise 
[sic], and there were weeks that I 
made more money than  

  
 him, that clearly means that they were 

treating me like that because of my 
age. 

 
TR at 115. 
 

53.  The alleged protected activity on June 27, 2000, was 

followed closely by an adverse employment action.  On July 3, 

2000, Weiss approved the change in Petitioner's employment 

status, and the change became effective on July 11, 2000.  

From July 11, 2000, through January 31, 2001, Petitioner 

worked no more than 32 hours a week, received no paid 

vacation, and paid her own health insurance.   

54.  Petitioner argues that Weiss's reference to age, his 

stated intent to reclassify Petitioner, and the ensuing 

decision to do so, gives rise to an inference of 
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discriminatory intent.  Petitioner argues that Weiss's 

discriminatory intent motivated the refusal to award a 

certificate after April 19, 1999; the transfer of dogs between 

October 1999, and July 11, 1999; the requirement to work 

nights between May 6 and July 11, 2000; the reclassification 

of Petitioner to part-time employment; and the refusal to 

reinstate Petitioner to full-time employment before    

February 1, 2000.  Even if there were no discriminatory 

intent, Petitioner argues that Respondent retaliated against 

Petitioner  between June 27 and July 11, 2000, by transferring 

dogs, requiring Petitioner to work until 9:00 p.m., and 

reclassifying Petitioner's employment as part-time; and 

retaliated thereafter by refusing to reinstate Petitioner to 

full-time employment.   

55.  The inference of discriminatory intent urged by 

Petitioner has persuasive force if the reference to 

Petitioner's age and the adverse employment action are 

considered in isolation.  The force of the inference 

dissipates when the two events are considered in the context 

of Petitioner's entire employment history.   

56.  Weiss has been the store director the entire time 

that Petitioner has worked at the Lake Mary store.  Weiss 

approved   Petitioner for her first job on January 12, 1998.  

When Petitioner complained in October 1998 that she wanted to 
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be reclassified as full-time, Weiss accommodated her.  Weiss 

transferred Petitioner to the grooming department, approved 

her training to become a pet stylist, and approved her 

promotion to salon manager.  Weiss's conduct over the last 

three years does not evince animus toward Petitioner's youth 

and is incongruous with an inference of discriminatory intent. 

57.  Until recently, Weiss has employed three pet 

stylists at the Lake Mary salon.  Petitioner and Millspaugh 

are both younger than Borum.  Weiss has encouraged and 

promoted both of the younger stylists.  He has approved their 

training and career advancement and has attempted to reconcile 

their differences in an effort to promote a sense of teamwork. 

 Weiss's record does not evince animus toward youth.   

58.  When placed in the larger context of Petitioner's 

employment history, the comment by Weiss on June 27, 2000, was 

a single isolated event.  A nondiscriminatory inference from a 

single isolated event is consistent with Weiss's conduct 

toward young employees over the last three years.   

59.  Respondent articulated legitimate, nondiscriminatory 

reasons for the statement by Weiss.  The statement was an 

attempt to convince Petitioner to stay in a higher-paying 

position of flexible pet stylist that she had recently 

accepted.  As Weiss explained in his testimony: 

What I was trying to achieve is to make her 
realize, again, that she was in a good 
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position, that she came with the company 
without any experience, we provided that 
experience and with her skills she was, in 
fact, making very good money. 
 
And again, I was trying to build a team 
effort, and . . . this was a good job and 
we provided a good career for her. 
 

TR at 283. 
 

60.  Respondent articulated legitimate, nondiscriminatory 

reasons for transferring dogs.  Millspaugh transferred dogs in 

accordance with customary business practice.  Petitioner, 

Borum, and Millspaugh each customarily took calls from 

customers and assigned dogs among themselves for grooming.  

The three made a reasonable effort to allocate dogs equitably 

and to assure that no stylist groomed more dogs than another.  

61.  Petitioner, Borum, and Millspaugh routinely swapped 

dogs assigned to them when their skills were better suited to 

groom a particular dog such as a geriatric dog, an aggressive 

dog, or a particular breed of dog.  When Petitioner, Borum, or 

Millspaugh swapped a dog, they did their best to ensure that 

they replaced the dog with another dog. 

62.  On March 1, 2000, Respondent adopted a new program 

entitled Services 2000.  The new program implemented several 

changes in the operation of pet salons including the Master 

Pet Stylist Program.  The Master Pet Stylist Program allowed 

pet stylists who successfully completed additional training to 
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become Master Pet Stylists.  Master Pet Stylists could then 

train student groomers at local stores.    

63.  Millspaugh underwent additional training in New 

Jersey to become a Master Pet Stylist and then trained 

student-groomers at the Lake Mary store.  Millspaugh typically 

gave her dogs to student groomers.  On occasion, however, 

Millspaugh did not have enough dogs, or the right breeds of 

dogs, to provide required training for the student groomers.  

On those occasions, Millspaugh took dogs from other pet 

stylists, including Petitioner, to facilitate the training 

program. 

64.  Respondent articulated legitimate, nondiscriminatory 

reasons for scheduling Petitioner to work until 9:00 p.m.  

Respondent also articulated legitimate, nondiscriminatory 

reasons for reclassifying Petitioner as a part-time employee 

from July 11, 2000 through August 2000.  

 65.  Millspaugh scheduled Petitioner to work until    

9:00 p.m. four times from May 6 through July 11, 2000.  During 

that period, Petitioner actually worked until 9:00 p.m. on 

three occasions.    

66.  One of the primary goals of the Services 2000 

program was to operate pet salons during the same hours as the 

sales department in each store.  The goal was to keep salons 

open from 7:00 a.m. to 9:00 p.m., Monday through Saturday, and 
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from 9:00 a.m. to 6:00 p.m. on Sunday.  The program required 

pet salons to begin their expanded hours on May 1, 2000.     

67.  In an effort to ensure available staff for the 

expanded salon hours, Respondent made two changes that 

affected stylists. First, Respondent created a new position 

called a flexible pet stylist.  The new position required 

maximum availability for work.  Second, Respondent increased 

the availability requirements for full-time pet stylists who 

declined to be available as much as flexible pet stylists. 

68.  The Services 2000 program required flexible pet 

stylists to be completely available for work.  A flexible pet 

stylist had to be available anytime between 7:00 a.m. and  

9:00 p.m., Monday through Saturday, and between 9:00 a.m. and 

6:00 p.m. on Sunday. 

69.  In exchange for maximum availability, Respondent 

increased the commission paid to a flexible pet stylist by 

five percent for a total commission of 55 percent.  Respondent 

also compensated flexible pet stylists with company 

contributions for other benefits.   

70.  Respondent limited each salon to one flexible pet 

stylist position but did not require one person to fill the 

position.  A stylist who was completely available for one work 

schedule earned the higher commission.  The stylist could 

withdraw from the position before the salon manager prepared 
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the next work schedule if the stylist declined to be 

completely available for work.  A full-time stylist who 

withdrew from the flexible stylist position earned the 

standard 50 percent commission but retained company 

contributions for other benefits. 

71.  Respondent also increased the availability 

requirements for a full-time pet stylist who was not a 

flexible pet stylist.  Respondent required a full-time pet 

stylist to be available on some nights and weekends but did 

not require the stylist to be available every night and 

weekend; and not necessarily until 9:00 p.m. on those nights 

that the stylist was available.  A full-time pet stylist did 

not receive the five percent increment in commission enjoyed 

by the flexible pet stylist but retained company contributions 

for other benefits. 

72.  A pet stylist who declined to work any nights or 

weekends was not guaranteed full-time employment.  A part-time 

pet stylist received the same commission as a full-time pet 

stylist but did not receive company contributions for other 

benefits.  Part-time pet stylists could work no more than 32 

hours a week, did not receive paid vacation, and paid for 

their own health insurance. 

73.  Respondent went to great lengths to advise all pet 

stylists of the operational changes in the Services 2000 
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program. Sometime in March 2000, Ms. Carol Towers ("Towers"), 

the district grooming manager, traveled to the Lake Mary store 

to explain the Services 2000 program.  The store directors and 

salon managers from the central Florida area attended the 

meeting.  Weiss and Borum attended the meeting, but Millspaugh 

was in New Jersey completing the training required to become a 

Master Pet Stylist. Petitioner attended only the last two 

minutes of the meeting because she had too many dogs to groom 

to attend any earlier. 

74.  Towers explained that the new program required all 

pet salons to remain open until 9:00 p.m., Monday through 

Saturday, and until 6:00 p.m. on Sunday.  Towers also 

explained that flexible pet stylists would need to have 

complete flexibility in their work schedules and that full-

time pet stylists would also need to be available for some 

night and weekend duty.   

75.  Towers showed a video presentation in which Mary 

Moore, who was in charge of grooming for the entire company, 

explained the need to expand and grow the business.  Towers 

distributed Pet Stylist 2000 Handbooks to all who were present 

during the meeting.  Both the video and the Handbook 

reiterated that pet salons would remain open for the same 

hours as the sales departments.  Petitioner signed the 
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attendance sheet at the meeting but did not receive a copy of 

the Handbook and did not view the video. 

76.  When Millspaugh returned from New Jersey sometime in 

April 2000, Weiss explained the program to Millspaugh.  

Millspaugh met with Petitioner and Borum and explained the new 

hours for the pet salon.  

77.  Weiss offered the flexible pet stylist position to 

both Borum and Petitioner.  He did not mention the expanded 

hours to Petitioner.  Borum refused the offer.  She was 

unwilling to work evenings and refused to work past 4:00 p.m. 

 Weiss changed Borum's employment status to part-time because 

she was not available to work any nights.  

78.  As a part-time stylist, Borum was ineligible for 

company-paid benefits.  However, Borum did not need the 

insurance benefits because she had insurance benefits from 

other sources.  Borum remained a part-time stylist until she 

left Respondent's employ sometime in June 2001. 

79.  Petitioner failed to show by a preponderance of the 

evidence that the reasons offered by Respondent for 

transferring dogs was a pretext for discrimination or 

retaliation.  At the administrative hearing, Petitioner 

testified that although her earnings were greater than 

Borum's, and sometimes Millspaugh's, they were not as great as 

they would have been if Millspaugh had not transferred dogs.  
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Petitioner did not submit documentary evidence that supports 

her testimony.     

80.  One source of potentially supporting evidence may 

have been contained in the appointment books for the Lake Mary 

store for October 1, 1999 through July 11, 2001.  The 

appointment books may have disclosed the number of dogs that 

were transferred to and from Petitioner.  The net transfers 

may, or may not, have demonstrated a pattern of bias that 

supported Petitioner's testimony that the transfer of dogs was 

discriminatory.   

81.  Neither party submitted all of the appointment books 

for the contested period from October 1, 1999 through July 11, 

2000.  The appointment books before February 27, 2000, are not 

available.  Millspaugh destroyed them in accordance with her 

practice of destroying appointment books that were six months 

old.  Respondent was unable to produce the destroyed 

appointment books in response to discovery requests in this 

proceeding.     

82.  Respondent did produce the appointment books for the 

period from February 28 through August 27, 2000.  Millspaugh 

inadvertently failed to destroy those appointment books 

because they were misfiled.  Neither party submitted the 

appointment books from August 28, 2000, through January 31, 

2001, when Millspaugh left the Lake Mary store to become the 
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manager at the Oveida store.  The record does not disclose 

whether Millspaugh destroyed the appointment books covering 

that period. 

83.  Counsel for Petitioner argues in his PRO that the 

trier of fact should draw a negative inference from the 

destruction of the appointment books.  However, counsel fails 

to cite any legal authority for such an inference.   

84.  There is no evidence that Millspaugh destroyed the 

appointment books with any invidious motive.  Rather, 

Millspaugh customarily destroys appointment books that are six 

months old in order to maximize filing space. 

85.  The fact finder sought alternative sources of 

information to evaluate the net transfer of dogs and its 

economic effect.  The fact finder requested Respondent to 

prepare a summary of the respective stylist's earnings from 

October 1, 1999, through January 31, 2001, based on the 

Grooming Weekly Sales and Commission Summary (the "weekly 

summary").  Petitioner did not object to the procedure, and 

Respondent provided copies of the summary and supporting data 

to Petitioner.  

86.  The fact finder requested a weekly summary from  

October 1, 1999, through January 31, 2001, even though 

Petitioner testified that Millspaugh stopped transferring dogs 

after July 11, 2000. (TR at 48-49).  The larger sample size 
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provided a means of determining whether significant variations 

in earnings occurred before or after July 11, 2000.  Such 

variations may have suggested a pattern of bias or 

discrimination because earnings generally increase or decrease 

with the number of dogs groomed.  

87.  Respondent submitted a weekly summary that covered 

the period from October 1, 1999, through January 7, 2001.  

Counsel for Petitioner filed a written objection to the 

supplementary exhibit.  Counsel asserted that the 

supplementary exhibit is misleading but did not explain or 

specify how the exhibit misleads the fact finder.  Counsel did 

not request that the supplementary exhibit be rejected but 

submitted the underlying data as Petitioner's Exhibit 14.  

88.  The weekly summary discloses no significant 

variations that evidence a pattern of bias.  From October 1, 

1999, through January 7, 2001, Petitioner earned $38,471.21.  

Borum earned $29,642.86, and Millspaugh earned $45,848.73.  

Petitioner earned $8,828.35 more than Borum and $7,377.52 less 

than Millspaugh.  Petitioner and Borum earned commissions at 

the same rate.  The weekly summary supports an inference that 

Petitioner groomed more dogs than Borum. 

89.  The contested transfers occurred from October 1, 

1999, through July 11, 2000.  During the contested period, 

Petitioner earned $26,352.75.  Borum earned $19,522.65, and 
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Millspaugh earned $26,865.67.  Petitioner earned $6,830.10 

more than Borum and $512.92 less than Millspaugh.  The excess 

of Petitioner's earnings over those of Borum during the 

contested period is approximately 77 percent of the excess 

over the entire period covered by the weekly summary. 

90.  The contested period represents approximately 61 

percent of the total days included in the weekly summary.  The 

time period after July 11, 2000, represents approximately 39 

percent of the total days.  

91.  Petitioner earned 68 percent of her commissions 

during the contested period and 32 percent thereafter.  Borum 

earned 66 and 34 percent of her commissions, respectively, 

before and after the contested period.  Millspaugh earned 59 

percent of her commissions during the contested period and 41 

percent thereafter. 

92.  Petitioner testified that Millspaugh consistently 

took one to four dogs from Petitioner each day during the 

contested period.   

And being that we groom anywhere from eight 
to ten dogs a day, it would significantly 
change my commission. 

 
TR at 49, L 10-12. 
 

93.  In response to further questioning, Petitioner 

testified that a price increase on March 27, 2000, drastically 

decreased the salon's business and reduced the number of dogs 
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she could groom to four or five a day.  Yet, Petitioner 

testified that Millspaugh continued to take one to four dogs 

each day.   

94.  Petitioner further testified that her commissions 

did not decrease when the quantity of dogs decreased to four 

or five a day even though Millspaugh continued to take one to 

four of those dogs each day and left Petitioner with no more 

than four dogs and as few as no dogs to groom.  When asked to 

explain the apparent incongruity in the numbers, Petitioner 

gave the following testimony. 

A.  Because of the large price increase 
that we had had, my commissions stayed the 
same, however, I was grooming less dogs. 
 
                     *   *   * 
Q.  You were cutting fewer dogs for the 
same money as you were before? 
 
A.  Right. 
 
Q.  Then your business returned to normal 
and the number of dogs taken from you did 
not increase, but your commissions did not 
increase? 
 
A.  Right. . . . When the clientele 
decreased it wasn't that significant. . . . 
 
                      *   *   * 
A.  . . . our prices . . . vary anywhere 
from, say -- after the price increase it 
went from $23 to $99.   
 
So, I could have very well been grooming 
more expensive dogs during the decline of 
customers, and then when it went back to 
normal -- the more expensive dogs are the 
more rare breeds of dogs, the more dogs 
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that require more work and so therefore 
that customer had been coming to us for a 
long time and they -- they -- as far as my 
perspective on it, they didn't have a 
problem paying the money, the extra money, 
and that's why my commissions didn't change 
greatly. 
 
They have changed a little bit, but not a 
significant amount.  Do you understand what 
I'm saying? 
 
Q.  So that more expensive dogs required 
more work? 
 
A.  Correct.  Actually not -- well, the 
majority of them, yes.  Not in every case, 
but the majority of them. 
 
Q.  On your direct you had been asked a 
question about . . . a pattern of taking 
the dogs, and my notes indicate your 
response was yes, that Ms. Millspaugh took 
the dogs that were easier to groom and more 
expensive. 
 
A.  Right. 
 
Q.  But you just testified that the more 
expensive dogs required more work. 
 
A.  Right.  Do you want me to give you some 
examples? 
 
Q.  Well, no.  I want you to explain the 
apparent discrepancy. 
 
A.  Okay.  The discrepancy is -- after I 
had just told you, yes, that was correct, 
then I said in some cases.  Some cases the 
more expensive dog -- it's a large breed of 
dog, it takes longer to wash, but it takes 
a shorter period of time to groom. 
 
    So, therefore, you can groom more of 
those dogs throughout the day than you can 
the dogs that require more of the grooming 
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time than the bathing time.  Do you 
understand what I'm saying? 
 
Q.  I do. 
 
A.  Okay.  And she [Millspaugh] would take 
the ones that were easier to groom that 
cost more money to the customer. . . .  
 

TR at 83 and 147-151.      
           

95.  Petitioner failed to show by a preponderance of the 

evidence that Respondent's proffered reasons for transferring 

dogs was a pretext for discrimination or retaliation.  

Petitioner's testimony concerning the net transfer of dogs did 

not refute the inference from the weekly summary.  The weekly 

summary did not disclose a pattern of bias.  During the 

contested period, Respondent groomed more dogs than Borum and 

sometimes more than Millspaugh.   

96.  The transfer of dogs by Millspaugh did not 

constitute an adverse employment action.  Millspaugh 

transferred dogs for bona fide business purposes and in 

accordance with customary business practice.  The transfers 

did not depart from Respondent's customary business practice 

and did not materially alter the terms of Petitioner's 

employment.  The transfers did not result in any adverse 

economic consequences to Petitioner.   

97.  The transfers of dogs did not result in any 

disparate treatment of Petitioner.  Respondent did not treat 

the elder Borum more favorably than Petitioner.  Petitioner 
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earned more in commissions than Borum and groomed more dogs 

than Borum from October 1, 1999, through July 11, 2000.  

Millspaugh was virtually the same age as Petitioner, and the 

record does not disclose the age of the student groomers. 

98.  Petitioner failed to show by a preponderance of the 

evidence that the reasons offered by Respondent for scheduling 

Petitioner to work until 9:00 p.m. were a pretext for 

discrimination or retaliation.  Petitioner also failed to show 

that the reasons offered for reclassifying Petitioner as a 

part-time stylist were a pretext for discrimination or 

retaliation. 

99.  Petitioner testified that misrepresentations by 

Towers, Weiss, and Millspaugh induced Petitioner to accept the 

flexible pet stylist position in April 1999.  According to 

Petitioner, each of the three assured her that she would never 

have to work past 7:00 p.m.  If she did not like the hours 

required for the flexible pet stylist position, the three 

allegedly said she could resume her former position as a full-

time pet stylist and not work later than 4:00 p.m.  Petitioner 

argues that the alleged bait-and-switch tactic exposes 

Respondent's reasons for scheduling Petitioner to work until 

9:00 p.m. as a pretext.   

100.  The testimony of Towers, Weiss, and Millspaugh does 

not agree with that of Petitioner.  The preponderance of 
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evidence shows that no agents for Respondent made any of the 

representations described by Petitioner.  Such representations 

by Respondent's agents would have been entirely inconsistent 

with the terms of the Services 2000 program and would have 

frustrated the goal of expanding the salon hours to grow the 

business.   

101.  The Services 2000 program allowed Petitioner to 

return to her old position of full-time pet stylist if 

Petitioner were available to work some nights.  If Petitioner 

were willing to do so, Weiss would have retained Petitioner as 

a full-time employee. Petitioner refused to work past 4:00 

p.m., and Weiss believed in good faith that he had no choice 

but to reclassify Petitioner as a part-time employee.  Weiss's 

action toward Petitioner was consistent with his action toward 

Borum when Weiss reclassified Borum as a part-time employee in 

March 2000. 

102.  The Services 2000 program did not guarantee full-

time hours to a pet stylist who was not available during "peak 

periods."  However, the program did not define the phrase 

"peak periods." 

103.  Petitioner argues that Respondent's definition of 

peak periods exposes Respondent's reasons as a pretext for 

unlawful conduct.  The Lake Mary store groomed most of its 

dogs by 4:00 p.m.  Petitioner was available until 4:00 p.m., 
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Monday through Saturday.  Petitioner argues that the terms of 

the Services 2000 program did not require Weiss to change her 

employment status to part-time because Petitioner was 

available during the "peak periods" that the Lake Mary salon 

groomed dogs.  

104.  Petitioner's interpretation of "peak periods" is 

incongruous with the goals of the Services 2000 program.  The 

primary goal of the program was to grow the grooming business 

by keeping salons open during the same hours as the sales 

department.  The anticipated synergy arguably had the 

potential to grow both sales and grooming.   

105.  In order to provide available stylists for the 

expanded salon hours, the Services 2000 program authorized  

additional monetary incentives for stylists to expand their 

availability for work.  If the phrase "peak periods" were 

interpreted to mean the time when a salon groomed the most 

dogs and a salon groomed most of its dogs by 4:00 p.m. each 

day, the additional monetary incentives would not be effective 

to induce stylists to work nights and weekends.  The monetary 

incentives paid to stylists who did not work past 4:00 p.m. 

would miss their mark and would be converted into 

misappropriations.   

106.  The goals of the Services 2000 program are more 

consistent with an interpretation that defines "peak periods" 
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to mean the extended hours that a salon would need to operate 

to conform to the operating hours of the sales department.  

These extended hours of operation were the "peak periods" 

targeted in the Services 2000 program.  They were the "peak 

periods" at which Respondent aimed the new monetary incentives 

for pet stylists. 

107.  Petitioner was not available during the "peak 

periods" targeted in the Services 2000 program, and the 

Services 2000 program did not guarantee her full-time 

employment.  Irrespective of whether the Services 2000 program 

required Weiss to reclassify Petitioner as part-time, Weiss 

would have frustrated the goals of the Services 2000 program 

and misappropriated the program's monetary incentives if he 

had failed to reclassify Petitioner as a part-time employee.  

108.  Petitioner argues that Respondent's definition of 

"peak periods" is a pretext for discrimination or retaliation 

because the definition produces disparate treatment between 

Petitioner and Borum.  Petitioner argues that she was 

available six days a week while Borum was available only four 

days a week. Yet, Respondent reclassified both Petitioner and 

Borum as part-time stylists.   

109.  Petitioner misses the mark identified in the 

Services 2000 program.  The critical focus for the Services 

2000 program was to make stylists available for expanded hours 
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of operation until 9:00 p.m.  The purpose of expanding the 

salon hours was to expand the salon business.  Both Petitioner 

and Borum refused to work past 4:00 p.m., and both refused to 

work on Sunday.  Weiss changed the employment status of both 

stylists to part-time when each declined to work beyond 4:00 

p.m. 

110.  Prior to March 1, 2000, Respondent classified 

Petitioner and Borum as full-time employees.  Petitioner 

generally worked six days a week and routinely worked after 

4:00 p.m.  Borum generally did not work past 4:00 p.m. and 

generally worked four days a week, Wednesday through Saturday. 

 Borum's personal life limited her availability for work.  

Respondent accommodated Borum's obligation to help her husband 

care for his ill father.  

111.  Petitioner argues that Weiss's interpretation of 

the Services 2000 program is a pretext because the 

interpretation is patently flawed.  The preponderance of 

evidence shows that Weiss's interpretation of the Services 

2000 program is correct.  Irrespective of its correctness, the 

preponderance of evidence shows that Weiss's interpretation 

was made in good faith, was consistent with Tower's 

explanation, and was implemented consistently over time 

between Petitioner and the elder Borum. 
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112.  No matter how unfair, flawed, or irrational the 

decisions of employers may appear to employees, those 

characteristics alone do not show that Respondent engaged in 

age discrimination or retaliation.  The purpose of an 

administrative hearing is not to sit as a super-personnel 

department that second-guesses the decisions of employers.     

113.  Petitioner argues that Respondent's explanation is 

exposed as a pretext by the failure of Weiss to hire a 

flexible pet stylist, to work until 9:00 p.m., after Weiss 

reclassified Petitioner as part-time.  However, the alleged 

pretext is not supported by a preponderance of the evidence. 

114.  The preponderance of evidence shows that Respondent 

had legitimate, nondiscriminatory reasons for not hiring an 

additional person as a full-time flexible stylist.  Sometime 

after July 2000, Mr. Charles Biersdorff ("Biersdorff"), the 

District Manager, concluded that the stores in his district, 

including the Lake Mary store, could not keep their salons 

open until 9:00 p.m. and stay within the payroll budget.  

Biersdorff instructed each store manager, including Weiss, to 

take any action necessary to meet each manager's payroll 

budget.   

115.  In response to Biersdorff's instruction, Weiss 

determined that the Lake Mary store could not afford to hire 

another pet stylist to keep the salon open until 9:00 p.m.   
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Lake Mary already employed Petitioner and Borum as part-time 

pet stylists.  The payroll budget would not allow Weiss to 

hire an additional pet stylist without terminating existing 

positions. 

116.  Unless Weiss hired a new person, Millspaugh was the 

only full-time stylist who could work until 9:00 p.m.  It was 

unreasonable to ask Millspaugh to work until 9:00 p.m. six 

nights a week.   

117.  It would have been counterproductive for Millspaugh 

to work until 9:00 p.m. six nights a week.  That schedule 

would require student-groomers to work at the same time as 

Millspaugh. The Services 2000 program required Weiss to pay 

the student groomers for the hours they were in training.  

That increase in payroll would have frustrated the 

instructions from Biersdorff.   

118.  Petitioner argues that Respondent promoted 

Petitioner in an effort to placate her and to settle this 

case.  Petitioner argues that the attempt exposes the 

explanations proffered by Respondent as a pretext.   

119.  The preponderance of evidence shows that Respondent 

promoted Petitioner for valid business reasons.  Sometime 

before November 2000, Petitioner learned that Millspaugh 

wished to transfer to Respondent's store in Oveida, Florida.  

Weiss encouraged Petitioner to apply for the position to be 
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vacated by Millspaugh.  On October 30, 2000, Petitioner 

applied for the manager position that Millspaugh wished to 

vacate at the Lake Mary store.  Weiss approved Petitioner's 

promotion on January 8, 2001. 

120.  On February 1, 2001, Millspaugh transferred to 

Respondent's store in Oveido, and Petitioner began her duties 

as manager of the Lake Mary salon.  As a result of the 

promotion, Petitioner returned to full-time status.  

121.  Weiss made the decision to promote Petitioner to 

salon manager at the Lake Mary store.  Weiss based his 

decision on a determination that Petitioner was the most 

qualified candidate for the position.   

122.  Respondent failed to articulate legitimate business 

reasons for refusing to reclassify Petitioner as a full-time 

employee from August 2000 through January 31, 2001.  

Respondent decided sometime after July 2000 not to keep the 

Lake Mary store open until 9:00 p.m.  The decision effectively 

modified or abandoned the Services 2000 program.  The 

directive from Biersdoff to stay within payroll budget 

prevented Weiss from hiring an additional pet stylist.  

However, Respondent failed to show that payroll demands 

prevented Weiss from reclassifying Petitioner as a full-time 

employee in accordance with the business practice in place 

before the Services 2000 program.  After August 2000, there 
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was no bona fide business purpose to refuse to reclassify both 

Petitioner and Borum as full-time employees.  Petitioner 

requested reclassification, but there is no evidence that 

Borum made a similar request.   

123.  If Petitioner were 40 to 70 years old, Petitioner 

would have been a member of a protected class in Florida and 

would have engaged in a protected activity when Respondent 

received the letter of complaint from Petitioner's attorney.  

After receipt of the letter, Respondent was aware that 

Petitioner opposed what she viewed as discrimination.  The 

alleged protected activity was followed closely by the refusal 

to reclassify Petitioner to full-time employment.  The 

temporal proximity of the letter and continuing adverse 

employment action establishes a causal relation between the 

two events. 

124.  A causal relation between a protected activity and 

adverse employment action establishes a rebuttable presumption 

that the adverse employment action was motivated by 

retaliatory intent.  Respondent failed to articulate 

legitimate business reasons for continuing the adverse 

employment action after August 2000.  The presence of 

retaliatory intent among several reasons that motivated the 

adverse employment action taints the adverse employment action 

as retaliatory.   



 
 45

 CONCLUSIONS OF LAW 
 

125.  DOAH has jurisdiction over the subject matter and 

the parties in this proceeding.  Sections 120.569(1) and 

120.57(1).  The parties received adequate notice of the 

administrative hearing. 

126.  Section 760.10(1) protects individuals from 

discrimination on the basis of their age.  To that end, the 

state law adopts federal judicial precedents and the 

underlying federal statutes.  Title VII of the Civil Rights 

Act, as amended, 42 U.S.C. Section 2000e et seq.; the Age 

Discrimination in Employment Act of 1967, 29 U.S.C. Section 

621 et seq.; Florida State University v. Sondel, 685 So. 2d 

923, 925 n.1 (Fla. 1st DCA 1996).  Federal statutes and case 

law protect individuals from retaliation for engaging in a 

protected activity.  

127.  Petitioner bears the burden of proof in this 

proceeding.  Petitioner bears the ultimate burden of showing 

by a preponderance of the evidence that Respondent 

intentionally discriminated against her on the basis of her 

age.  Reeves v. Sanderson Plumbing Products., Inc., 530 U.S. 

133, 142, 120 S. Ct. 2097, 2106 (2000).  The burden of proving 

retaliation follows the general rules enunciated for proving 

discrimination.  Reed v. A.W. Lawrence & Co., 95 F.3d 1170, 

1178 (2d Cir. 1996).  
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128.  Petitioner can meet her burden of proof with either 

direct or circumstantial evidence.  Damon v. Fleming 

Supermarkets of Florida, Inc., 196 F.3d 1354, 1358 (11th Cir. 

1999).  She may also rely on statistical evidence.  Culley v. 

Trak Microwave Corp., 117 F.Supp. 2d 1317, 1319 (M.D. Fla. 

2000).  In this case, there is no statistically significant 

evidence of discrimination or retaliation. 

129.  The definition of direct evidence contains two 

conjunctive requirements.  First, direct evidence must be 

evidence of discrimination or retaliation by a decision-maker. 

 Damon, 196 F.3d at 1358 (citing Carter v. Three Springs 

Residential Treatment, 132 F.3d 635, 641 (11th Cir. 1998) 

(quoting Caban-Wheeler v. Elsea, 904 F.2d 1549, 1555 (11th 

Cir. 1990)); Vickers v. Federal Express Corp., 132 F.Supp. 2d 

1371, 1378 (S.D. Fla. 2000).  Second, direct evidence must 

evince  discrimination or retaliation without the need for 

inference or presumption.  Beaver v. Rayonier Inc., 188 F.3d 

1279, 1285-86 (11th Cir. 1999); Standard v. A.B.E.L. 

Services., Inc., 161 F.3d 1318, 1330 (11th Cir. 1998)).   

130.  Direct evidence of discrimination consists of, 

"only the most blatant remarks, whose intent could be nothing 

other than to discriminate on the basis of age."  Earley v. 

Champion Int'l Corp., 907 F.2d 1077, 1081 (11th Cir. 1990).  
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By analogy, direct evidence of retaliation must be equally 

egregious.   

131.  Petitioner did not submit any direct evidence of 

discrimination or retaliation.  Petitioner urges that the 

offending statement by Weiss on June 27, 2000, was 

sufficiently blatant to be direct evidence of discrimination. 

 However, the statement by Weiss does not satisfy the 

conjunctive requirements for direct evidence.   

132.  Weiss uttered the statement but was not a decision-

maker for the transfer of dogs or for the preparation of work 

schedules for stylists.  Weiss's statement, therefore, is not 

direct evidence that discrimination or retaliation motivated 

Millspaugh to transfer dogs or schedule Petitioner to work 

until 9:00 p.m.  Millspaugh, rather than Weiss, was the 

decision-maker who set the pet stylists' work schedules and 

assigned dogs to pet stylists and student groomers.  The 

evidence does not reveal the decision-maker who awarded 

certificates for completion of the training program. 

133.  The decisions of Millspaugh may be imputed to Weiss 

if Petitioner shows that Respondent provided no reasonable 

avenue for complaint or knew of the activity and did nothing 

about it.  Reed, 95 F.3d at 1180.  Weiss knew of the 

complaints by Petitioner, and Petitioner urges that Weiss did 

nothing about them.  However, the evidence shows that Weiss 
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did do something about each verbal complaint from Petitioner. 

 He conducted a meeting with Petitioner and Millspaugh in an 

attempt to resolve the differences between the two.  When 

Petitioner complained in writing on June 27, 2000, Weiss 

conducted an independent investigation and took further 

action.  Petitioner may be dissatisfied with the action taken 

by Weiss, but that does not eviscerate the evidence of Weiss's 

action.   

134.  Weiss was the decision-maker who changed 

Petitioner's employment status from flexible stylist to part-

time stylist.  Even if the statements by Millspaugh were also 

attributed to Weiss, the statement by Weiss on June 27, 2000, 

is not a blatant statement of discrimination.  Earley, 907 

F.2d at 1081.  Rather, the statement requires two inferences 

to be construed as discriminatory.   

135.  The first necessary inference is that Weiss had an 

interest in demoting young employees to part-time status.  

That inference is belied by Weiss's conduct during the entire 

employment history of Petitioner and Millspaugh, who were of  

equivalent in age.  The second inference is that the first 

interest motivated Weiss's decision to make Petitioner a part-

time employee.  See e.g., Beaver, 188 F.3d at 1285-86 (finding 

that a comment by the decision maker that he wanted to attract 



 
 49

"younger, engineer-type employees or supervisors" did not 

constitute direct evidence of discrimination).   

136.  In the absence of direct evidence, Petitioner must 

rely on circumstantial evidence of discrimination and must 

satisfy the burden shifting framework established in McDonnell 

Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817 (1973), 

in order to prove discriminatory intent.  The burden shifting 

framework established in McDonnell also applies to the claim 

of retaliation.  Reed, 95 F.3d at 1178.   

137.  Petitioner must first establish a prima facie case 

of discrimination or retaliation.  McDonnell Douglas Corp., 

411 U.S. at 802; Munoz v. Oceanside Resorts, Inc., 223 F.3d 

1340, 1345 (11th Cir. 2000).  If Petitioner establishes a 

prima facie case of either type of unlawful conduct, the 

burden shifts to Respondent to articulate a legitimate, non-

discriminatory or non-retaliatory reason for its action.  

Texas Department of Community Affairs v. Burdine, 450 U.S. 

248, 257, 101 S. Ct. 1089, 1096 (1981); Munoz, 223 F.3d at 

1345; Turlington v. Atlanta Gas Light Co., 135 F.3d 1428, 1432 

(11th Cir. 1998), cert. denied, 119 S. Ct. 405 (1998); Turnes 

v. AmSouth Bank, N.A., 36 F.3d 1057, 1061 (11th Cir. 1994); 

Meeks v. Computer Associates Int'l, 15 F.3d 1013, 1019 (11th 

Cir. 1994).  Petitioner must then establish, by a 

preponderance of evidence, that the reasons offered by 
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Respondent are a mere pretext for discrimination or 

retaliation. Reeves, 530 U.S. at 143; Burdine, 450 U.S. at 

258; Lee v. GTE Florida, Inc., 226 F.3d 1249, 1254 (11th Cir. 

2000).   

138.  Although the burden shifting framework is the same 

for discrimination and retaliation, the requirements that must 

be met to establish a prima facie case are different for 

discrimination and retaliation.  The Recommended Order first 

addresses the elements of a prima facie case of 

discrimination.   

139.  Petitioner establishes a prima facie case of 

discrimination by proving four essential elements.  Petitioner 

must be qualified for her position.  Petitioner must be a 

member of a protected class.  Petitioner must have suffered an 

adverse employment action.  Finally, Petitioner must show that 

Respondent provided more favorable treatment to similarly 

situated employees who were outside of Petitioner's protected 

class.  Holifield v. Reno, 115 F.3d 1555, 1562 (11th Cir. 

1997).   

140.  The parties agree that Petitioner was qualified for 

the various positions Petitioner has held during her 

employment with Respondent.  Petitioner established that she 

suffered from an adverse employment action but did not satisfy 
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the remaining requirements for a prima facie case of 

discrimination.    

141.  Petitioner failed to show that she is a member of a 

protected class.  Petitioner is less than 40 years old.  See 

Reeves, 530 U.S. at 142 (defining a protected class under 

federal law as individuals who are at least 40 years of age); 

Munoz, 223 F.3d at 1346 (upholding federal district court jury 

instructions that the plaintiff must prove he was in the 

protected group by showing he was "40 years of age or over"); 

Pabon v. The Wet Seal, Inc., Case No. 01-2607-Civ-Seitz (S.D. 

Fla. July 25, 2001) (persons under the age of 40 are not 

members of a protected class for purposes of Chapter 760).  

142.  Counsel for Petitioner avers that federal law 

defining a protected class to begin at age 40 merely sets 

minimum standards and does not preclude state law from 

expanding upon the minimum standards.  Counsel relies on the 

holding in Simpson v. Alaska State Commission for Human 

Rights, 608 F.2d 1171 (9th Cir. 1979). 

143.  The facts in Simpson are inapposite to the facts in 

this case.  In Simpson, the law in Alaska expanded the age of 

the protected class to include individuals over the age of 65 

at a time when federal law limited the definition of a 

protected class to persons between the age of 40 and 65.  The 
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state law at issue in Simpson did not expand the age of the 

protected class to include individuals under the age of 40. 

144.  The Simpson decision is inapposite to this 

proceeding for another reason.  Simpson expresses the legal 

principle that state law may expand upon the minimum standards 

prescribed in federal law.  Florida has not chosen to expand 

the federal standards by enacting a separate definition of a 

protected class. In the absence of an express definition of 

the protected class, Florida law is properly interpreted in 

accordance with the federal law.  Sondel, 685 So. 2d at  925 

n.1.; Pabon, Case No. 01-2607 (S.D. Fla. 2001).  

145.  If Petitioner were a member of a protected class, 

Petitioner failed to show that an adverse employment action 

occurred when Respondent transferred dogs, required Petitioner 

to work until 9:00 p.m., and failed to award a certificate to 

Petitioner.  None of those actions involved a serious and 

material change in the terms, conditions, or privileges of 

employment, and none of the actions caused direct economic 

consequences to Petitioner.  Robinson v. City of Pittsburgh, 

120 F.3d 1286, 1300 (3d Cir. 1997)(discussing adverse 

employment actions in the context of discrimination).  

146.  An adverse employment action did occur when 

Respondent reclassified Petitioner as a part-time employee.  

The reclassification was a material change in the terms, 
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conditions, and privileges of employment.  It resulted in 

direct economic consequences from the loss of company-paid 

benefits and from the limitation on Petitioner's ability to 

work more than 32 hours a week.  Robinson, 120 F.3d at 1300; 

Vicenty Martell v. Estabo Libre Asociado De Puerto Rico, 48 

F.Supp 2d 81, 89, n. 3 (D. Puerto Rico, 1999). 

147.  None of the challenged employment actions, other 

than the award of a certificate, resulted in disparate 

treatment.  Respondent did not treat the elder Borum more 

favorably than Petitioner when Respondent transferred dogs, 

scheduled Petitioner to work until 9:00 p.m., reclassified 

Petitioner to part-time employment, and refused to return 

Petitioner to full-time employment.  The greater commissions 

earned by Petitioner from the net transfer of dogs show that 

Respondent treated Petitioner more favorably than Borum.  When 

Petitioner worked until 9:00 p.m. from May 6 through July 11, 

2000, Borum was not similarly situated with Petitioner.  Borum 

was a part-time stylist, and Petitioner was a full-time 

stylist.  Petitioner and Millspaugh were the only full-time 

stylists in the salon and both worked until 9:00 p.m.  

Petitioner reclassified Petitioner and Borum to part-time 

employment when each declined to work past 4:00 p.m. and did 

not reclassify either stylist before  

February 1, 2001. 
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148.  The award of a certificate to Borum but not to 

Petitioner did result in disparate treatment.  However, the 

disparate treatment is not material to Petitioner's 

employment. 

149.  A prima facie case of retaliation requires 

Petitioner to satisfy four requirements.  Petitioner must 

engage in a protected activity.  Respondent must be aware of 

the protected activity.  Petitioner must suffer an adverse 

employment action. The adverse employment action must be 

causally related to the protected activity.  See Little v. 

United Technologies, Carrier Transicold Division, 103 F.3d 

956, 959 (11th Cir. 1997)(citing Coutu v. Martin County Bd. of 

County Com'rs, 47 F.3d 1068, 1074 (11th Cir. 1995)); Reed, 95 

F.3d at 1178.   

150.  The requirement for a protected activity has 

several elements.  Petitioner possessed the necessary intent 

to oppose the perceived illegal conduct on June 27, 2000.  

Bottege v. Suburban Propane, 77 F.Supp. 2d 310, 312 (N.D.N.Y., 

1999) (employee must intend to oppose the unlawful activity). 

 Petitioner in fact confronted Weiss and requested an 

explanation and then objected to the proposed unlawful 

employment action.  Kempcke v. Monsanto Company, 132 F. 3d 

442, 445 (8th Cir. 1998) (confronting a supervisor and 

requesting an explanation is clearly a protected activity). 
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151.  Petitioner did not oppose actual discrimination.  

No discrimination occurred because, inter alia, Petitioner is 

not in a protected class.     

152.  Counsel for Petitioner argues that Petitioner need 

not oppose actual discrimination to participate in a protected 

activity.  It is arguably sufficient if Petitioner believed 

she was opposing an act of discrimination and her belief was 

reasonable and in good faith.  Reed, 95 F.3d at 1178 

(sufficient if Petitioner has a good faith, reasonable belief 

that conduct is discriminatory even if the conduct is not in 

fact unlawful).   

153.  The more persuasive view is that Petitioner is 

charged with substantive knowledge of the law regarding 

discrimination for the purpose of determining whether her 

belief and intent were reasonable.  Clover v. Total Systems 

Services, Inc., 176 F.3d 1346, 1351 (11th Cir. 1999).  

Petitioner knew, or should have known, that she was not in a 

protected class when she opposed Weiss's conduct on June 27, 

2000, and thereafter.  That constructive knowledge precluded 

Petitioner from possessing the intent to oppose age 

discrimination. 

154.  If it were sufficient for Petitioner to oppose 

perceived discrimination, rather than actual discrimination, 

then Petitioner participated in a protected activity on    
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June 27, 2000, and when Respondent received the letter of 

complaint from Petitioner's attorney.  In each instance, an 

adverse employment action followed the protected activity.  

After June 27, 2000, Respondent reclassified Petitioner to 

part-time employment.  After receipt of the letter of 

complaint, dated July 28, 2000, Respondent refused to return 

Petitioner to full-time employment.  

155.  A causal relation existed between each protected 

activity and the ensuing adverse employment action.  The 

adverse employment action on July 3, 2000, occurred 

approximately six days after the alleged protected activity on 

June 27, 2000.  The refusal to reclassify Petitioner to full-

time employment immediately followed receipt of the letter of 

complaint.  A causal relation exists when the adverse 

employment action occurs shortly after the protected activity. 

 Reed, 95 F.3d at 1178 (causal relation exists when the 

adverse employment action follows 12 days after the protected 

activity). 

 156.  Respondent was not aware of the protected activity 

until Respondent received a letter of complaint from 

Petitioner's attorney.  Prior to the letter, Petitioner did 

not complain of age discrimination to Weiss or Millspaugh on 

June 27, 2000, or to anyone else in Respondent's employ.  

Petitioner did not follow the grievance procedure available in 
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the written anti-discrimination policy.  The investigation by 

Weiss that Petitioner participated in was not an investigation 

of a complaint of discrimination.  Cf. Clover, 176 F.3d at 

1353 (participation in an investigation conducted in response 

to a charge of discrimination is a protected activity).  

157.  Some courts discuss employer awareness of a 

protected activity as a distinct requirement of a prima facie 

case of retaliation.  Reed, 95 F.3d at 1178 (discussing 

employer awareness as a separate requirement).  Other courts 

treat employer awareness as part of the definition of a 

protected activity.  Compare Kempcke, 132 F.3d at 445 

(confronting a supervisor and requesting an explanation is 

clearly a protected activity) with Reed, 95 F.3d at 1181 

(employee must voice objections to comments) and Clover, 176 

F.3d at 1353 (participation in an investigation conducted in 

response to a charge of discrimination is a protected 

activity).  

158.  In this case, the requirement for employer 

awareness is considered separately from the definition of a 

protected activity.  An employer who is not aware of a 

protected activity cannot possess the intent to retaliate.  

The lack of employer awareness, however, does not preclude an 

employee from possessing the intent necessary to oppose 

discrimination or retaliation.   
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159.  Regardless of the analytical approach utilized in a 

particular case, employer awareness is an essential element of 

a prima facie case of retaliation.  If it were unnecessary for 

Petitioner to oppose actual discrimination, a prima facie case 

of retaliation existed after Respondent received a letter of 

complaint from Petitioner's attorney.  At that point, 

Petitioner had participated in a protected activity.  

Respondent was aware of the protected activity.  Petitioner 

suffered an adverse employment action when Respondent refused 

to return Petitioner to full-time employment.  A causal 

relation existed between the adverse employment action and the 

protected activity. 

160.  Respondent must articulate legitimate, non-

retaliatory reasons for the alleged retaliation.  Reed 95 F.3d 

at 1181.  If it were determined that Petitioner established a 

prima facie case of discrimination, Respondent would also need 

to articulate legitimate, nondiscriminatory reasons for the 

alleged discrimination.  Reed, 95 F.3d at 1178 (shifting 

burdens of proof in retaliation cases follow the general rules 

enunciated in McDonnell for discrimination cases).  

161.  Respondent articulated legitimate, 

nondiscriminatory reasons for the alleged discrimination in 

this case.  Respondent articulated legitimate reasons for that 
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part of the alleged retaliation that occurred through August 

2000.   

162.  Respondent did not award a certificate to 

Petitioner because the certificate was not material to her 

job.  Millspaugh transferred dogs in accordance with customary 

business practice and scheduled Petitioner to work until 9:00 

p.m. in accordance with the Services 2000 program.  Respondent 

reclassified Petitioner as a part-time employee to effectuate 

the goals of the Services 2000 program.   

163.  Once Respondent articulates legitimate reasons for 

its conduct, Petitioner must prove by a preponderance of the 

evidence that the reasons are a pretext for discrimination or 

retaliation. Petitioner must present evidence sufficient to 

allow the fact finder to conclude that Respondent's proffered 

"legitimate reasons were not what actually motivated the 

conduct."  Combs v. Plantation Patterns, 106 F.3d 1519, 1538 

(11th Cir. 1997) (citations omitted).  The evidence "must call 

into question the veracity of the defendant's ultimate 

justification itself."  Isenbergh v. Knight-Ridder Newspaper 

Sales, Inc., 97 F.3d 436, 444 (11th Cir. 1996), cert. denied, 

117 S. Ct. 2511 (1997).  Petitioner must come forward with 

evidence that shows: 

. . . such weaknesses, implausibilities, 
inconsistencies, incoherencies, or 
contradictions in the employer's . . .  
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reasons . . . that a reasonable factfinder 
could find them unworthy of credence. 

 
Combs, 106 F.3d at 1538(citations omitted).   

164.  Petitioner relies on a variety of evidence to 

expose the reasons offered for Respondent's actions as a 

pretext.  Respondent allegedly misrepresented that Petitioner 

could return to her previous position if she did not like the 

flexible stylist position.  Shortly after Respondent 

reclassified Petitioner as a part-time employee, it proved 

unprofitable to keep the salon open until 9:00 p.m.  

Respondent did not hire a replacement full-time stylist after 

Respondent reclassified Petitioner as part-time.  Weiss's 

interpretation of the term "peak periods" in the Services 2000 

program allegedly was flawed.  Respondent allegedly did not 

require other salons to stay open until 9:00 p.m.  Shortly 

after Weiss reclassified Petitioner as part-time, Respondent 

modified or abandoned the effort to expand salon hours to 9:00 

p.m.       

165.  The preponderance of evidence shows that the 

actions cited by Petitioner either did not occur or that 

Respondent undertook them for bona fide business purposes.  

Respondent's stated reasons for its actions are not unworthy 

of credence. 

166.  Petitioner may not agree with Respondent's business 

decisions, but that is not the fulcrum of determination.  The 
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essential determination turns on whether Weiss and Millspaugh 

honestly believed they undertook their actions for valid 

business reasons even if their beliefs were based on a flawed 

interpretation of company policies. 

167.  Petitioner cannot expose Respondent's reasons as a 

pretext for unlawful conduct by substituting her business 

judgment for that of her employer.  Rather, Petitioner: 

. . . must meet that reason head on and 
rebut it, and the employee cannot succeed 
by simply quarrelling with the wisdom of 
that reason.   

 
Chapman v. AI Transport, 229 F.3d 1012, 1030 (11th  
 
Cir. 2000). 
 

168.  No matter how unfair, flawed, or even irrational 

employer decisions appear, those characteristics alone do not 

show that the employer's explanations are a pretext for 

discrimination or retaliation.  The purpose of this 

administrative hearing is not to sit as a "super-personnel 

department" that second guesses employer decisions.  Alphin v. 

Sears-Roebuck & Co., 940 F.2d 1497, 1501 (11th Cir. 1991).   

169.  The subjective nature of an employer's motives does 

not mean, ipso facto, that the motives are discriminatory or 

retaliatory.  Subjective reasons for an employer's decisions 

can be legally sufficient.  Chapman, 229 F.3d at 1033.   
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170.  Petitioner relies on the statement by Weiss on  

June 27, 2000, to taint all of the other actions taken by 

Respondent as discriminatory or retaliatory.  As Petitioner 

testified: 

  A. . . . Going into that meeting I had no 
idea why they were treating me like 
that.  After he made the statement 
that he was older than me, he had a 
family to feed, a house to raise, and 
there were weeks that I made more 
money than him, that clearly means 
that they were treating me like that 
because of my age. 

 
Q. And that's the only evidence you have? 

 
A. Yes. 
 

TR at 115. 
 

171.  A single statement by an employer is properly 

interpreted in the context of the employee's whole employment 

experience.  Reed, 95 F.3d at 1180.  In that context, the 

comment by Weiss is a single isolated event.   

172.  Respondent did not articulate legitimate reasons 

for the refusal to reclassify Petitioner as a full-time 

employee after August 2000.  Sometime after July 2000, 

Respondent abandoned the work schedule requirements in the 

Services 2000 program.  Respondent failed to show that 

Biersdorff's instructions to Weiss, or the vicissitudes of the 

market, prevented Weiss from reclassifying Petitioner as a 
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full-time employee in accordance with the business practice 

followed before Respondent adopted the Services 2000 program.  

173.  If it were unnecessary for Petitioner to oppose 

actual discrimination, a prima facie case of retaliation would 

exist after Respondent received the letter of complaint from 

Petitioner's attorney sometime in August 2000.  After August 

2000, Respondent had effectively modified or abandoned the 

Services 2000 program, and there were no more legitimate 

reasons for refusing to return Petitioner to full-time 

employment.   

174.  If it were unnecessary for Petitioner to oppose 

actual discrimination, the legitimate reasons that existed 

before August 2000 for the adverse employment action do not 

refute the prima facie case of later retaliation.  A 

retaliatory action occurs: 

. . . when "a retaliatory motive" plays a 
part [in the adverse employment action]  
. . .whether or not it was the sole cause  
. . . [or] when an employer is motivated by 
retaliatory animus, even if valid objective 
reasons [for the action] exist. 
 

Reed, 95 F.3d at 1177-1178. 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions 

of Law, it is hereby 

RECOMMENDED that the Commission enter a final order 

dismissing Petitioner's claim on the grounds that Petitioner 
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is not in a protected class and did not participate in a 

protected activity.  The final order should find in the 

alternative that Respondent did not discriminate or retaliate 

against Petitioner. 

DONE AND ENTERED this 7th day of January, 2002, in 

Tallahassee, Leon County, Florida. 

___________________________________ 
DANIEL MANRY 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida  32399-3060 
(850) 488-9675   SUNCOM 278-9675 
Fax Filing (850) 921-6847 
www.doah.state.fl.us 
 
Filed with the Clerk of the 
Division of Administrative Hearings 
this 7th day of January, 2002. 
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 NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 
All parties have the right to submit written exceptions within 
15 days from the date of this Recommended Order.  Any 
exceptions to this Recommended Order should be filed with the 
agency that will issue the Final Order in this case. 
 




