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STATEMENT OF THE ISSUE

Whether Respondent violated the Florida Civil Rights Act of

as alleged in the Amended Charge of Discrimination filed by1992,

Petitioner on April 8, 1997.



PRELIMINARY STATEMENT

On April 8, 1997, Petitioner, Jarrilyn Black, filed an

Amended Charge of Discrimination with the Florida Commission on

Human Relations (FCHR) which alleged that Respondent, Clerk of

Court of Duval County, had violated Chapter 760, Florida

Statutes, by discriminating against her on the basis of race,

color, sex, marital status, retaliation, and disability.

The allegations of discrimination were investigated by FCHR,

and on June 15, 2000, FCHR issued its determination of "no

cause."

A Petition for Relief was filed by Petitioner. FCHR

transmitted the Amended Charge of Discrimination and the Petition

for Relief to the Division of Administrative Hearings on October

This case was first noticed for Hearing on January 10,27, 2000.

Petitioner filed a Request for Continuance which was2001.

The hearing was rescheduled for March 2, 2001.granted.

Respondent then filed a Motion to Dismiss. The Motion to

Dismiss was granted as to the issue of entitlement to back wages

which had been subject to a prior Settlement Agreement in a

previous proceeding. The Motion to Dismiss was otherwise denied

without prejudice to raise these matters at final hearing.

During a telephone conference call on the Motion to Dismiss

on February 28, 2001, a request for continuance was again made

The hearing was rescheduled for April 20, 2001.and granted.
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At hearing, Petitioner clarified that her case only concerns

allegations of discrimination based on her medical disabilities,

and withdrew her charges based on race, color, sex, marital

status, and retaliation. Petitioner testified on her own behalf

and presented testimony of Edward Davis. Petitioner offered

Petitioner's Exhibits 1 through 14 which, with the exception of

Exhibit 1, were admitted into evidence. Respondent presented

testimony of Janice Sain, Nancy Hanzelon, Lorraine K. Thomas,

Maxine Russell, and Gwendolyn Loadholtz. Respondent offered

Respondent's Exhibits 1 through 14 which were admitted into

evidence. Petitioner offered the testimony of Donna Carter as a

rebuttal witness.

A Transcript consisting of one volume was filed on May 22,

Petitioner and Respondent timely filed Proposed2001 .

Recommended Orders on May 9, 2001, and June 11, 2001,

respectively, and have been considered by the undersigned in the

preparation of this Recommended Order.

FINDINGS OF FACT

At all times material hereto, Petitioner was employed by1.

She was a ClericalRespondent, Clerk of Court, Duval County.

Support Aide II until her promotion to Court Records Aide in

Her duties in both positions involved administrative1996.

support clerical work, which included cashier functions.
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The quality of Petitioner’s work is not at issue,2 . as

Petitioner received satisfactory and above satisfactory

evaluations while employed by Respondent.

3. In 1996, Petitioner was under the supervision of Janice

Sain in the Traffic Department. Ms. Sain held the position of

Assistant to the Clerk. Her responsibilities included overseeing

the traffic violations bureau, purchasing department, and the tax

deeds department. At the time, Petitioner was assigned to

Courtroom 51 which handles first appearances for traffic-related

cases, accidents, and misdemeanors.

Break Room Incident

Employees such as Petitioner would report to work by4.

faxing a daily sign-in sheet each morning showing that the

It was in this manner that Ms. Sain wouldemployee was on duty.

keep track of whether employees had reported to work from the

various branch locations around the city. If an employee was

unable to communicate by facsimile, the employee would call in to

report that they were at work.

On or about November 22, 1996, Petitioner's immediate5.

supervisor, Wanda Myers,1 advised Petitioner that she had not

received Petitioner's daily sign-in time sheet,

questioned Petitioner regarding the time sheet.

She repeatedly

Petitioner

became nervous and returned to her desk in the cashiering area.

Petitioner began shaking and gasping for breath. Petitioner was

break room.2instructed by Ms. Myers to go into the employees
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Petitioner believes that a sign which read, "Out of6.

Order" was placed on the outside door of the break room while she

However, there was no evidence presented atwas in there.

hearing to support that belief. The witnesses who were at work

that day did not recall seeing a sign on the door.

Petitioner filled out a leave request form for sick7.

Ms. Myers denied thatleave from 3:00 p.m. until 4:30 p.m.

"Denied-told her Janicerequest writing in the comments section,

Sain on way to office to speak with her and told her she could

not leave."

Ms. Sain was called by Wanda Myers who requested that8.

Sain come to the Traffic Department ("Traffic") as soon as

Ms. Sain went to Traffic andpossible to counsel Petitioner.

spoke to Petitioner. Petitioner filled out another leave slip

that afternoon for sick leave from 4:00 p.m. until 4:30 p.m.

which was approved by Janice Sain. Ms. Sain wrote in the comment

"Jarrilyn used her break and went home upset at 3:40."section,

Petitioner called her fiance, Edward Davis, who met her9.

Petitioner drove herself home and Mr. Davis followedat her job.

her.

Petitioner later submitted an amended leave request10 .

form for the same date and time period but requesting that the

leave be designated as worker's compensation. This leave was

disapproved as Petitioner's worker's compensation claim was

denied and she, therefore, was not entitled to worker's
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compensation leave. Respondent does not have the authority to

approve worker's compensation leave without notification from the

worker’s compensation office that the claim had been approved.

Petitioner sought medical attention on November 25,11.

1996, three days after the break room incident. The doctor who

saw Petitioner wrote a note excusing her from one day's work:

"Jarrelyn [sic] is to be excused from work for a period of 1 day

and may resume work as of Wed Nov 27, 1996." Petitioner returned

to the doctor again on November 27, and December 4, 1996. No

documentation was presented as to Petitioner's ability or

inability to work as a result of those doctors' appointments.

There was no evidence presented that Petitioner was12 .

denied sick leave when requested, with the exception of waiting

40 minutes on November 22, 1996.

Transfer to University Boulevard Branch Office

Petitioner's promotion to Court Records Aide was13.

effective December 9, 1996. On approximately the same date,

another employee, Mary Carter, had an accident and broke her

Ms. Carter had previously been assigned to the Beachesback.

Ms. Carter's medical absence led to aBranch satellite office.

rotation of the cashier staff to provide adequate staffing in the

various branch offices. Petitioner was transferred to the

University Boulevard branch office as a result of this rotation

of staff following Ms. Carter's accident and subsequent medical

absence.
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It is common for cashiers employed by Respondent to14.

have varying work locations over a period of time. Assignments

for cashiers were subject to change. Respondent tries to provide

three to seven days notice to employees on permanent location

changes.

Respondent's branch offices are physically located15.

within the county Tax Collector’s branch offices. Branch offices

are also known as satellite offices. The University Center

branch office has only one employee (cashier) of Respondent.

Petitioner did not provide Respondent with any16.

documentation suggesting that she had medical restrictions

relating to her employment duties prior to her transfer to the

University Boulevard branch.

Lunch Hour at Branch Offices

The branch or satellite offices were operated in 199617.

from 8:00 a.m. to 5:00 p.m. Employees of Respondent assigned to

these branch offices, at that time, did not have a designated

lunch period. The times that employees were able to take breaks

were determined by the public. That is, sometimes lines of

people waiting for assistance would be long. At other times

which were less busy, employees took their breaks. Employees at

branch offices frequently worked through lunch (as lunchtime was

a typical time when the public would come in) and the employees

would be paid overtime.3 Employees would be given signs to place

in their cashier windows for temporary breaks.
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If an employee had an appointment or needed a18.

designated time period away from the satellite office, Respondent

requested that the employee provide advance notice in an effort

to facilitate securing a staffing relief. Lorraine Thomas, who

is currently a Court Records Aide Senior, would provide lunch

relief on occasion to the satellite offices. Ms. Thomas would

also provide relief when a clerk was out sick, if the employee's

children were sick, or if an employee had doctor's appointments

or other personal business. In the case of an emergency,

cashiers at the branch office would need to call Traffic for

relief. Ms. Sain would often transport employees in an effort to

ensure coverage at the branch offices. Despite these efforts,

there were times that a branch office would be closed due to

being understaffed.

At the time of Petitioner's transfer to the University

Boulevard office, none of the medical documentation provided by

19.

Petitioner to Respondent indicated that Petitioner had medical

restrictions regarding her employment.

After being advised of the transfer to University20.

Boulevard, Petitioner put in a transfer request dated

December 11, 1996. The transfer request was submitted to

Gwendolyn Loadholtz, Director of Human Resources. The transfer

request states her reason for a transfer was to learn something

Petitioner also put a check mark next to the word "other"new.

but did not add any further explanation in the space provided.
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Petitioner did not state any medical reason for the transfer

request.

Petitioner's doctor signed an Excused Absence from Work21.

form dated December 12, 1996, stating that Petitioner should be

excused from work from December 16, 1996, through December 20,

1996.

Petitioner's doctor completed a Medically Excused22 .

Absence form which stated that Petitioner was under the doctor's

care for anxiety and depression, and "it is recommended that she

be allowed a daily lunch break." The date of this form is not

entirely clear but appears to be January 2, 1997. According to

Petitioner, her doctor's office faxed this form to Respondent.

Respondent, however, has no record of receiving it.

Ms. Loadholtz, Director of Human Resources, testified that she

did not receive it and that it was not in Petitioner's personnel

file. last day of employment was January 3,Ms. Wanda Myers

and there is nothing in the record to indicate whether or1997,

not Myers received the doctor's note. In any event, Petitioner

wrote a hand-written letter dated January 3, 1997, to "Traffic

Management " complaining that she was not getting a lunch hour.

Petitioner was treated in the same manner as other23.

employees at the branch offices of Respondent regarding lunch

Petitioner was not the only branch employee without abreaks.

designated lunch break.
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On or about January 6, 1997, Petitioner filed a24.

grievance, through her union steward, regarding the lunch break

The grievance was resolved in Petitioner's favor.issue.

Thereafter, branch employees were afforded a lunch break if they

wanted one.

Petitioner worked at the University Boulevard branch25.

from December 16, 1996, until January 21, 1997, when her transfer

request was granted and she was moved to Misdemeanor "A"

Transfer to Misdemeanor "A"

Petitioner's doctor wrote a letter dated January 20,26.

1997, which stated in pertinent part:

This is to state that the above named patient
has been under my care.
diagnosed to have an anxiety disorder that at
the present time is exacerbated by the
stimulation of having to deal with the public
in her place of work,
individual's advantage, as far as recovering
from her present condition, to be placed
temporarily in a position in which she would
not have to be dealing directly with the
public.

Petitioner's request for transfer was granted after

She has been

It would be to this

27.

Respondent received this January 20, 1997, letter from

Petitioner's doctor. She was transferred to the Misdemeanor "A"

Department effective January 21, 1997. That Department consisted

of cashiering, as well as processing violation of probation

cases, worthless checks, and processing the Salvation Army

Maxine Russell, Senior court Records Clerk, was herpayments.

supervisor at Misdemeanor "A". Ms. Russell had no knowledge of
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Petitioner's having a serious medical condition and did not

regard her as having a disability. When Ms. Russell became aware

of the January 20, 1997, doctor's letter regarding Petitioner,

she assigned Petitioner to work at a desk processing payments

with minimal contact with the public.

Ms. Russell held an initial conference with Petitioner28.

on January 30, 1997, to go over her duties. In a written

chronology that Russell maintained during that time period,4 a

notation was made on January 21, 1997, that Petitioner

volunteered her assistance in helping on the counter and

cashiering when necessary. Petitioner's testimony denied that

she volunteered but acknowledged that she did on occasion work at

the counter when requested.

Petitioner received a mid-probation evaluation on or29.

about March 5, 1997, and received a satisfactory rating in every

category on the evaluation sheet.

Since the January 20, 1997, doctor's letter referenced30.

the desirability for Petitioner to be placed in a non-public job

setting, Russell requested an updated doctor's statement

regarding her need for continued accommodation. This request was

made on or around March 18, 1997. Russell needed the statement

to keep Petitioner in a non-public setting since most of the

employees' duties involved contact with the public. Russell did

not receive an updated doctor's statement regarding Petitioner’s

need for further accommodation.
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Petitioner complained about her new assignment and felt31.

it was not adequately addressing her medical needs. On or about

April 7, 1997, Russell moved Petitioner to yet another desk. Her

new duties included processing probation violations which did not

involve working with the public, and answering phones during

breaks and lunch times. Periodically, Petitioner would have to

deal with probation officers, but not members of the public.

Petitioner had a doctor's appointment on April 2,32. 1997.

She returned with a Medically Excused Absence form which stated

that Petitioner was under the doctor's care for counseling "from

4/2/97 to " with nothing written in the blank. As April 2,

1997, was the only date referenced on this form, the form was

simply an excuse from work for that date only. Petitioner's

leave record shows she took one and one-half hours of sick leave

The form was silent as to any continuing workthat day.

conditions that were necessary or even recommended for

Petitioner.

Petitioner received a satisfactory performance33.

evaluation on August 5, 1997.

Petitioner's leave record reveals that she frequently34.

was granted sick leave and was also granted leave without pay

She was not disciplined forwhen her leave was exhausted.

excessive leave nor is there any suggestion in the record that

Respondent accused Petitioner of abusing her leave.
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Other than the January 20, 1997, letter stating that it35.

would be to Petitioner's individual advantage to be placed

temporarily in a position in which she would not have to be

dealing with the public, there is nothing in the record to

support anything more than a temporary placement of Petitioner in

a position not dealing with the public.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has36.

jurisdiction over the parties and subject matter in this case.

Section 120.57(1), Florida Statutes.

Section 760.10(1)(a), Florida Statutes, states that it37.

is an unlawful employment practice for an employer to discharge

or otherwise discriminate against an individual because of the

individual ’s handicap.

Petitioner alleges that she was discriminated against38.

on the basis of a disability. Her charge of discrimination

alleges that she was denied time off to seek medical attention.

However, with the exception of the break room incident during

Sain to comewhich she was told by Wanda Myers to wait for Ms.

counsel her (it is arguable that she was denied sick leave while

she waited which was approximately 40 minutes), the evidence of

record shows that she was liberally granted sick leave throughout

her employment with Respondent. At times that she exhausted her

sick leave, she was given leave without pay.
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Petitioner also alleged in her charge of discrimination39.

that she was harassed. Petitioner contends that she should not

have been transferred to a branch office and that Respondent

denied her a lunch break while in the branch office and,

therefore, discriminated against her on the basis of a

disability.

The Florida Commission on Human Relations (FCHR) and40.

the Florida courts interpreting the Florida Civil Rights Act of

1992 have determined that federal discrimination law should be

used as guidance when construing provisions of the act . See

Brand v. Florida Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994);

Cooper v. Lakeland Regional Medical Center, 16 FALR 567, 574

(FCHR 1993). Federal case law interpreting the Americans with

Disabilities Act (ADA) is highly persuasive in disability actions

brought under state law as state law parallels, to some extent,

federal law. Brand, supra.

In order to make out a prima facie case of handicap

discrimination under Section 760.10(1) (a),

41.

Florida Statutes,

Petitioner must show that she is disabled; that she performed or

was able to perform her assigned duties satisfactorily; and that

despite her satisfactory performance, she was terminated from, or

was discriminated against with respect to the terms or conditions

of her employment. See Brand, supra; Clark v. Jackson County

Hospital, Florida Commission on Human Relations, 20 F.A.L.R. 182,

184 (Fla. Comm'n Human Relations, June 25, 1997).
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Here, Petitioner has failed to meet her burden of42.

proving a prima facie case. There is insufficient proof that

Petitioner is handicapped or disabled within the meaning of the

In the context of a claim of discrimination, the disabilitylaw.

must be of a permanent nature to constitute a disability. See,

for example, Evans v. City of Dallas, 861 F.2d 846, 853 (5th Cir.

1988) (Plaintiff's injury was transitory and may have limited his

life activities during recuperation but is not of a continuing

nature); Stevens v. Stubbs, 576 F. Supp. 1409, 1414 (N.D. Ga.

1983) (The court is unconvinced that the term "impairment" as

used in the law encompasses transitory illnesses which have no

permanent effect on the person's health.)

Moreover, at the times when Petitioner provided43.

Respondent with a doctor's note stating that she should be

excused from work, Respondent complied. There is no

documentation in the record which establishes that any doctor

suggested that Petitioner had a condition, other than a temporary

one, related to her work responsibilities.

Even if a prima facie case of handicap discrimination44.

had been established here, Petitioner could not prevail on the

facts of this case. When the charging party, that is,

Petitioner, is able to make out a prima facie case, the burden to

go forward shifts to the employer to articulate a legitimate,

non-discriminatory explanation for the employment action. See

Department of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st
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DCA 1991) (court discusses shifting burdens of proof in

discrimination cases). The employer has the burden of

production, not persuasion, and need only persuade the finder of

fact that the employment decision was non-discriminatory.

As for the transfer to the branch office, the employer45.

articulated a non-discriminatory reason for the transfer, i.e. ,

the injury of another employee which caused several employees to

be reassigned to other positions.

Regarding the lunch break issue while assigned to the46.

branch office, the evidence shows that Petitioner was treated in

the same manner as other employees regarding lunch breaks at the

branch office and that she was not singled out. Moreover,

Petitioner has already pursued the lunch break issue through the

collective bargaining process, which was resolved in her favor.

Once the employer articulates a legitimate non-47.

discriminatory explanation for a the employment decision, the

burden shifts back to the charging party that the explanation

given by the employer was a pretext for intentional

discrimination. Department of Corrections v. Chandler, supra;

Alexander v. Fulton County, 207 F.2d 1303 (11th Cir. 2000).

Petitioner has not met this burden.

Finally, when Respondent received the January 20, 1997,48.

letter from Petitioner's doctor stating that she should

temporarily be placed in a position that did not involve contact

with the public, she was transferred to Misdemeanor "A". And,
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despite the fact that virtually all of the assignments involve

contact with the public, she was assigned to yet another area to

ensure minimal contact with the public. Therefore, even if

Petitioner's condition met the definition of handicapped under

the law, Respondent made sufficient accommodations based upon the

doctor ’s recommendation that Petitioner would benefit from a

temporary reassignment to a position which did not involve

dealing with the public.5

RECOMMENDATION

Based upon the findings of fact and conclusions of law, it

is

RECOMMENDED:

That the Florida Commission on Human Relations enter a final

order dismissing Petitioner's Amended Charge of Discrimination.

DONE AND ENTERED this /Q ~ day of July, 2001, in

Tallahassee, Leon County, Florida.

7/ <0(N ts.i
BARBARA J.
Administrat
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.f1.us

ROS
Law Judge

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this '̂ K day of July, 2001.
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ENDNOTES

V Ms. Myers did not testify at the hearing.
2/ The break room is a room about 18 by 24 feet with tables, a
sink, vending machines and a couch.

2/ Petitioner worked ten minutes overtime on December 23, 1996.
Petitioner worked one hour and twenty minutes overtime on
December 30, 1996. Petitioner worked one hour and ten minutes
overtime on January 2, 1997, and 30 minutes on January 3, 1997.
4/ Russell maintained notes during that time period and prepared
a chronology of events.

5/ See Brand, supra, at 511, footnote 12 for discussion of an
employer's duty to reasonably accommodate an employee’s handicap
under Florida's Human Rights Act.
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order. Any exceptions to
this recommended order should be filed with the agency that will
issue the final order in this case.
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