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STATEMENT OF THE ISSUE

The issue for consideration in this hearing is whether

Petitioner was discriminated against by Respondent in employment

sex, maritalthrough sexual harassment; because of her age,

status, and handicap; and in retaliation for complaints made by

her against management.
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PRELIMINARY MATTERS

On September 19, 1996, Petitioner herein, Angel Cremeens,

filed a Charge of Discrimination with the Florida Commission on

Human Relations (Commission) alleging sexual harassment,

retaliation, and unlawful discrimination in employment based on

her age, sex, handicap, and marital status. On September 8, 2000,

the Commission entered a Determination in this matter finding

facts supporting Petitioner's allegations and concluding that

there was reasonable cause to believe that an unlawful practice

Thereafter, on October 7, 2000, Petitioner filed ahad occurred.

Petition for Relief, and this hearing ensued.

At the hearing, Petitioner testified in her own behalf and

presented the testimony of Cindy Lyles Bryan, Sadie R.

Strickland, and Kim Setzer. Petitioner introduced no exhibits.

Respondent presented the testimony of James A. Rogers, at the

time in issue the manager of the property involved, Kristi

Carroll, Virginia K. Bach, Carla Genco, Gary W. F. Lloyd, Ursula

Duncan, Anna-Marie Genco, Susan Elena Genco, Victoria K.

Leonhart, Glenn D. Warren, Dr. Glen D. King, and Melissa D.

Mancini. Respondent also introduced Respondent's Exhibits 1

through 30.

No transcript was provided. Both Petitioner and counsel for

Respondent submitted matters is writing subsequent to the

hearing. These matters were carefully considered in the

preparation of this Recommended Order.
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FINDINGS OF FACT

the facility in question in thisAt the time in issue,1 .

hearing was owned by HP Tampa, LC (HP Tampa) and was operated by

Mr. James Rogers under a contract with his management company.

After Mr. Rogers' contract was terminated, the facility was

operated by Cornerstone Hospitality Group Cornerstone.

Management's duties included employee relations. As manager,

Mr. Rogers had almost free rein to hire and fire and was

responsible for employee policies. HP Tampa did not oversee

these details.

Petitioner had been employed at the Respondent's2.

property in Tampa for approximately 18 years when she was

During the period of her

employment, Petitioner was recognized at least once as employee

terminated on November 27, 1995.

of the year and was asked to take over management of the

facility's bar, which she initially refused because she had

Finally, after six years, she took

the position and served as manager of the hotel bar, the Silver

several children to raise.

Dollar Saloon, for the last 12 of the 18 years she worked there.

Petitioner contends she worked without any problems until

Mr. Lloyd was hired in April 1995, and asserts she has never

filed a discrimination complaint against any employer until this

one.

3. Mr. Lloyd was hired as comptroller at the facility in

April 1995. It was announced that his job was to get control of
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the audits of the operation, and he was to work with the

Petitioner to implement controls to reduce costs in the lounge.

Petitioner understood, however, that she was to continue to

report directly to the manager, Mr. Rogers, and that she was on a

parallel level of authority to Mr. Lloyd.

Petitioner alleges that during June and July 1995,4.

Mr. Lloyd began making sexually oriented comments to her. He

mentioned her breasts -- jokingly, she believed because she was
so slim at the time and had small breasts. Petitioner was not

amused by Mr. Lloyd's attempts at humor and complained to him
directly.

Petitioner also claims that Mr. Lloyd began to drink5.

more and more while on the job. On one occasion, she contends,

he came into the liquor room while she was there and grabbed her

from the back. She resisted and, afterwards, complained to

Mr. Rogers and his assistant both orally and in writing. She

received no feedback.

According to Petitioner, sometime during either July or6.

August 1995, Mr. Lloyd called her into his office to go over the

bar's operating figures. After a period of business
conversation Mr. Lloyd reportedly stated it was a shame she was

married. Petitioner demurred to that comment, and when she got

up to leave, she claims Mr. Lloyd grabbed her and kissed her.

When she slapped him in response, he replied that he always got

what he wanted. After this incident, Petitioner wrote another
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He finally did see hermemo to Mr. Rogers and asked to see him.

quite a while later, she claims, but treated the incident

She wanted him to speak to Mr. Lloyd with her because

she was uneasy working with him, but this did not happen.

On another occasion, when she was supposed to go to Las

Vegas with her husband, she gave up her trip to work, letting her

While her husband was gone, she contends,

lightly.

7.

husband go by himself.

Mr. Lloyd asked her to meet him at an off-premises location, a

request which she refused. At this point, she also told him what

she thought of him. She also claims he had touched her on two

occasions, which resulted in a heated argument between them.

On November 3, 1995, an employee of the bar came to8.

Ms. Cremeens and advised her that Mr. Lloyd had said that she,

the reporter, and another employee would be terminated.

Ms. Cremeens confronted Mr. Lloyd and asked him by what right he

had told employees under her supervision they would be

Mr. Lloyd became loud and threatening, which scaredterminated.

She immediately tried to call Mr. Rogers, but heMs. Cremeens.

was out of town. As a result, she left messages for Mr. Rogers

and his assistant that she wanted to see them as soon as

possible.

9. Ms. Cremeens finally got to talk with Mr. Rogers with

his assistant present and told him how frightened of Mr. Lloyd

she was. She told Mr. Rogers she would try to get a restraining

order against Mr. Lloyd and at that point, Mr. Rogers told her he
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Mr. Rogers did notwould talk to Mr. Lloyd and get back to her.

do so, however, until he found out that Mr. Cremeens' husband had

tried to call Mr. Morris, Mr. Rogers' boss. Ms. Cremeens also

told Mr. Rogers she would talk to Mr. Morris about what was going

on even if it cost her her job.

Some time thereafter, Ms. Cremeens was called in and10 .

terminated. She was told at the time her termination was

necessitated because of a drop in business and because, due to

the effect on the working atmosphere caused by the dissention

between her and Mr. Lloyd, one of them had to go. At that time,

Mr. Rogers told Ms. Cremeens that she would receive four weeks

vacation pay, but she never got it. Her termination threw her

into a state of shock as a result of which she became extremely

depressed and cut herself off from family and friends,

claims she has never been right since.

She

The irony of this

situation, she contends, is the fact that in January 1995, she

was offered a job at the High Point Resort. At that time,

Mr. Rogers came to her and begged her not to leave because she

was doing such an excellent job.

queries, why was she let go for cause less than a year later?

Ms. Cremeens has sought other employment since her

If this is the case, she

11 .

termination and worked part time as a waitress and bartender.

However, she was let go after a short while because of mutual

dissatisfaction. She claims she has never been able to bring

herself back to the status she occupied while manager of the bar
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She has been to counseling in an effort to helpat the Days Inn.

herself, but she finally realized that the only way to get this

trauma out of her system was to file her complaint. As it is, it

has taken four years for the state to reach a determination of

Much of this time, she believes, was due to the failurecause.

of the Respondent to provide the information required by the

Commission.

The Respondent sought to make much of the fact that12 .

Ms. Cremeens has been married four times and filed bankruptcy

with her third husband in 1993. Her fourth husband filed

bankruptcy in 1999, but she was not a party to that action.

Neither her multiple marriages nor her bankruptcy have been shown

to have any bearing on the instant issue however, and are

disregarded.

Petitioner admits, however, to having failed to report13.

all tips she received when she manned the service bar from time

The facility had a requirement that all bar employees

report tips for consolidation and sharing and contends

to time.

Petitioner's failure to do this is identified as a basis for her

termination.

Mr. Rogers was manager of the facility in question14.

during the entire time in question. He contends that the basis

for Petitioner's termination was a continuing decline in the

profitability of the bar operation under her management from a

significant profit in 1991 to a loss of $1,048 in 1995.
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Ms. Cremeens was already working as bar manager at the hotel when

The Silver Dollar was aMr. Rogers began overall management.

local bar primarily for local people which was also used by hotel

patrons. The bands, which played in the evening, were mostly

country and western.

As general manager, Mr. Rogers had as support staff an15.

assistant manager, a comptroller, a beverage/lounge manager

(Ms. Cremeens), a restaurant manager, an executive housekeeper, a

chief engineer, and a director of sales and marketing. Each of

those department heads had a staff. The department heads were

salaried, but the majority of the employees were hourly

employees.

Petitioner was the only salaried lounge employee.16. Her

staff included bartenders, servers, and bar backs, who were

hourly employees and also received tips. Tips were to be reported

to the comptroller for tax purposes, and, though Petitioner was a

salaried employee, she also received tips which should have been

reported. As was noted previously, Petitioner admitted she did

not always do this. The band was contracted for and band members

were not hotel employees.

Because of a downturn in revenues and profits over the17.

years starting in 1990, cutbacks in all departments (not just the

lounge) were mandated by a memorandum dated December 20, 1993.

Mr. Lloyd was hired as comptroller by Mr. Rogers sometime in 1995

because profits at the hotel, including the lounge, were

8



declining so rapidly a real potential for closure of the hotel

existed. Mr. Lloyd had a degree in auditing and was a Certified

Public Accountant who had experience in hotel and restaurant

management.

Revenues in all departments of the hotel were18.

declining, but not as badly as in the lounge upon which revenues

management relied for a large portion of the cash flow. The

lounge had previously been a "cash cow" for many years, and when

the revenues declined, the hotel's owners started putting

His job was at stake, and since he waspressure on Mr. Rogers.

paid a portion of profits, so was his income.

Historically, the lounge manager had the authority to19.

hire and fire employees, to schedule employee work hours, to

supervise employees and bartending, to hire all bands and

entertainment, to purchase all liquor and bar supplies, to

prepare for all inspections, to provide for bar security, and to

insure harmonious guest relations.

Petitioner, as lounge manager, had total responsibility20 .

for the lounge operation, including financial responsibility for

that profit center, and to insure the facility operated within

budget constraints for entertainment, advertising, and drinks.

She was to report to Mr. Lloyd as comptroller on accounting

matters, and Mr. Rogers asked Mr. Lloyd to work with Petitioner

to bring lounge expenses under control and to increase sales.

Rogers such a relationship is common in theAccording to Mr.

9



industry.

At the time Mr. Rogers hired Mr. Lloyd, he claims he21.

had some personal concerns about the hotel operation. Because of

declining sales and profits, particularly in the lounge, and as

the result of the negative reports of comparison shoppers, he

wanted the lounge operation looked at with regard to service

levels (were servers attentive and courteous?), portion control,

and accounting for sales to tell him how the customers were being

He also claims he had heard complaints of rudeness andserved.

lack of courtesy by employees, and most of these reports had been

passed on to Petitioner. Though they had had an open

communication for nine years, he found that usually on negative

reports Petitioner denied the problem or became defensive.

Nonetheless, Mr. Rogers instructed Mr. Lloyd to work22.

with Petitioner and come up with proposed controls in the bar to

Mr. Lloyd came up with the controls and hedecrease expenses.

and Mr. Rogers met with Petitioner about them. Some of

Mr. Lloyd's proposals were not acceptable to Petitioner. One of

these was the proposal to close the service bar, which was where

Petitioner often worked and from which she derived tips.

Mr. Lloyd wanted to close it because of the inability to control

The proposals were put into effect, but evenwhat went on there.

so, there was little improvement in the operation. Mr. Lloyd

wrote a memorandum to Mr. Rogers to this effect on November 1,

1995, and sometime after receiving it, Mr. Rogers made, he
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claims, a business decision to terminate Petitioner for her

failure to perform adequately and to implement proposed internal

controls and increase profits.

23. According to Mr. Rogers, Petitioner assumed a

proprietary interest in the lounge operation. She had built up

profits during the late 1980's and the early 1990's, but from

He claims he gave her five years to1993 on, business dropped.

turn the operation around and make it profitable again, but she

failed to do so, and he considered letting her go even before

Mr. Lloyd was hired. In addition, her salary as bar manager was

based on her prior performance, and she was not performing up to

Therefore, he believed he could save money bythat level.

terminating her and having a bartender do the work. After

Petitioner was terminated, another bar manager was not hired.

Instead, one of the bartenders was promoted to head bartender,

with a slight hourly wage increase, and was assigned some of

Petitioner’s former duties.

Concerning the complaints allegedly made by24.

Ms. Cremeens regarding sexual harassment by Mr. Lloyd, Mr. Rogers

contends he never received any complaints from her about it or

reports from Petitioner or anyone else that Mr. Lloyd was

He admits that sheharassing her or had asked her out.

complained to him that she was afraid of Mr. Lloyd because of an

On the whole, there isincident which occurred in the kitchen.

insufficient evidence to support finding that Ms. Cremeens
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complained to Mr. Rogers about Mr. Lloyd sexually harassing her,

and it is so found. On the other hand, there is sample evidence

that she complained to Mr. Rogers about Mr. Lloyd's rudeness,

threats, and verbal abuse, but these do not constitute actionable

misconduct in this forum.

With regard to the kitchen incident, both Petitioner25 .

and Mr. Lloyd came to Mr. Rogers upset with each other. As he

Petitioner came to see him first contending that she andrecalls,

Mr. Lloyd had had an argument and she was afraid of him due to

his size and his temper. At the time, Mr. Rogers asked her if

Mr. Lloyd had touched her and she said no. She indicated that

Mr. Lloyd had started the altercation, but she admitted she took

part. Mr. Rogers claims he took care of the incident, but

apparently not to Petitioner's satisfaction.

It appeared to Mr. Rogers that Petitioner felt she26 .

owned the bar and could ignore instructions she didn't like. He

recalls she complained about Mr. Lloyd constantly for various

things, but he cannot recall it ever being for harassment or

assault. In each case he claims he looked into her complaints

and could not find any misdeeds by Mr. Lloyd. It was evident to

Mr. Rogers that Petitioner wanted Mr. Lloyd out of the bar which

she apparently felt was her territory. However, he also received

complaints about Mr. Lloyd from the director of sales and

marketing and from his own son, who has a learning disability.

Both indicated that Mr. Lloyd yelled at them and was abrupt, but
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Mr. Rogers received aneither complaint was of a sexual nature,

total of four complaints about Mr. Lloyd, for each of which

Mr. Lloyd was reprimanded.

Kristi Carroll, formerly administrative assistant to27.

Mr. Rogers when he was manager of the Days Inn, worked there at

the same time Mr. Lloyd did. At no time did she ever see

Mr. Lloyd engage in any sexual misconduct on duty, nor did she

ever hear any complaints of such even from Petitioner. She knows

of no sexual advances by Mr. Lloyd to any hotel employee. There

is evidence to the contrary, however.

When Mr. Rogers left the management of the hotel in28.

early 1997, he claims he was not aware of Petitioner's complaint

Petitionerand was not made aware of it until January 2001.

worked under his supervision for approximately nine years and was

He considers the twoequal to Mr. Lloyd in the chain of command.

memoranda which Mr. Lloyd wrote concerning her performance to be

warnings to her but neither was placed in her personnel record

after she signed acknowledgement of it.

Mr. Rogers admits that during the time in issue, 199129.

through 1995, room income and beverage income both dropped

He includes in the reasons therefor in the bar arearadically.

as being increased competition; the cessation of band

entertainment, a decision of his; a lack of air conditioning; and

All these factors contributed to acrime in the immediate area.

reduction in patronage, but he considers Petitioner’s performance
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to be the major cause. In 1994, due to a decline in restaurant

business, Mr. Rogers considered closing the restaurant and making

the whole area a lounge however, he did not do so.

Ms. Carroll, while assistant general manager during30.

1995, looked into the causes of the lower hotel and lounge

which had declined from good levels in 1993 and 1994.revenues,

Her investigation showed that increased competition from new Ybor

City clubs substantially impacted revenue in the Silver Dollar.

Ms. Carroll immediately noticed tension between Mr. Lloyd and the

Petitioner due to Mr. Lloyd's new procedures and his interference

with Petitioner's authority. He was given input into areas

wherein Petitioner had previously had free reign, and this was

obviously difficult for Petitioner to accept.

Mr. Rogers ultimately concluded that Petitioner might31.

have to be terminated. When it finally occurred, Petitioner's

removal was based on a financial decision that a lounge manager

was not needed. After a thorough review of lounge advertising,

entertainment, the need for a back bar, and the size of the

staff, it was deemed beneficial to replace the salaried manager

position with a current bartender paid hourly. Ms. Carroll

admits that management knew the decline in income in the bar was

not due solely to Petitioner's management. There was a definite

increase in competition, and Petitioner's being laid off was a

cost cutting decision.

At the time of Petitioner's removal, neither32.
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Carroll nor Mr. Rogers knew of Petitioner's complaint nor didMs.

Petitioner's age play any part in the decision. Ms. Carroll

contends that at the time the decision was made to terminate

Petitioner, neither she nor Mr. Rogers had any indication of any

sexual misconduct by Mr. Lloyd. Had they had such information,

they would have acted upon it.

Ms. Carroll was present when Petitioner was terminated33.

and recalls there was a conversation between Petitioner and

Mr. Rogers about vacation time. She cannot recall the

particulars of the discussion, however, but it is found that

Petitioner was promised four weeks vacation time for which she

was not compensated.

Ms. Carroll also substantiates Petitioner's claim that34.

Mr. Lloyd was argumentative and abusive in his work relations

with subordinate employees. She knew there was tension between

Petitioner and Mr. Lloyd and that Petitioner complained to

Mr. Rogers, but she cannot recall the specific complaints,

is of the opinion that Mr. Lloyd had a temper and is aware that

She

Mr. Lloyd had altercations with several staff members.

Notwithstanding all the bad language between Petitioner and

Mr. Lloyd, Ms. Carroll cannot recall ever hearing Petitioner use

foul language or curse customers.

Several employees of the lounge were aware of the35.

conduct of both Petitioner and Mr. Lloyd. Several claimed

Mr. Lloyd was loud and abusive in language to employees. Several
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recalled he made a sexually oriented comment regarding at least

Further it is clear that Mr. Lloyd dated atone female employee.

least two female employees of the lounge, one of whom was made

head bartender when Petitioner was terminated.

On the other hand, while at least one employee36.

described Petitioner as seductive and flirtatious, the majority

claimed otherwise, and while her detractors described her as loud

and abusive, the majority of her employees did not.

did any of the lounge employees, save those aligned with

At no time

Mr. Lloyd, describe Petitioner as having lost interest in the

lounge operation before she was terminated.

According to Sadie Strickland, a long-time co-worker of37.

Petitioner in the lounge, Mr. Lloyd would talk to lounge

employees about Petitioner and her performance and he espoused

opinions and suggestions which he wanted implemented in the bar

without seeking or obtaining Petitioner's participation.

Nevertheless, Petitioner remained supportive. When on one

occasion Ms. Strickland threatened to quit because of problems

with Anna-Marie Genco, another lounge employee, Petitioner talked

Anna-Marie out of it. Petitioner was, in her opinion, a good

employer/manager who gave her best without any support from upper

Rather than help, Mr. Rogers took away the bar'smanagement.

advertising budget and refused to act on Petitioner ’s

suggestions.

To be sure, there was tension between Petitioner and38.
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Lloyd and between Petitioner and some other lounge employees.Mr.

For example, on November 8, 1995, Petitioner is alleged to have

called in Ms. Carla Genco and her sister, Anna-Marie, and yelled

at them because of their refusal to talk to Ms. Strickland. On

Petitioner is alleged to have said she'd like tothat occasion,

stomp Anna-Marie's "f ing butt." As a result, Ms. Genco

prepared a letter to Mr. Rogers recounting the incident.

Ms. Genco does not know what, if any, action was taken, but she

enjoyed working at the hotel because both Mr. Lloyd and

Mr. Rogers were good to her.

Mr. Lloyd's account of the situation differs39.

substantially from that of the Petitioner. When he first started

working at the hotel as comptroller, he was instructed to

initiate internal controls in several areas, one of which was the

Before doing anything, he analyzed the situation for aboutbar.

two and a half months and came up with proposals which he

coordinated with Mr. Rogers.

Mr. Lloyd found a lack in internal controls. Bar stock40.

was not being maintained appropriately, inventory was too high,

requisitions were not being done on a regular basis, bar tabs

were not being rung up timely, and guest checks were not being

He also felt there was not enough business toaccounted for.

justify keeping the service bar open. Labor costs were too high

relating to sales, and costs were higher than industry standards

due to the pouring of too many free drinks.
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Mr. Lloyd gave a copy of his analysis to both41.

Mr. Rogers and the Petitioner, and discussed his analysis with

Her reaction to the memo was that she would try toMs. Cremeens.

comply with the suggestions. Somewhat later, in November 1995,

Mr. Lloyd prepared a follow-up memorandum, which he gave to

Mr. Rogers and which pointed out those suggestions which were not

being followed by Petitioner and identified additional

deficiencies for review. The memo identified a continuing

problem with free drinks; a failure to ring up sales at the time

of sale; a failure to monitor promotion drinks; a failure to

properly punch time cards; and a failure to properly declare

tips.

Mr. Lloyd's analysis of Petitioner's performance42.

indicated to him that she had lost interest in her job. This

conclusion was based on his determination that she had failed to

provide relevant cost information as required; failed to be on

site for an appropriate time on busy nights; and demonstrated a

temper and used foul language at inappropriate times. He

observed some instances wherein Petitioner would get mad at

people working behind the bar and would start yelling and

swearing at them. Other similar instances were reported to him.

This is not supported by the majority of lounge employees,

however.

When Petitioner was terminated in November, 1995, she43.
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was not replaced with a salaried bar manager. Instead a position

was developed as head bartender for operations, and Mr. Lloyd

assumed responsibility for inventory and cash payments. Anna

Genko was promoted to head bartender on an hourly wage basis as a

joint decision of Mr. Rogers, the assistant manager, and

According to Mr. Lloyd, there was no immediate change

in profitability as a result of these changes, but over the

Mr. Lloyd.

succeeding year, there was a considerable increase which he

claims was due to the implementation of innovations designed to

attract customers.

Mr. Lloyd contends that Petitioner's age had nothing to44 .

do with her termination. He repeatedly asserted that the

decision to terminate Petitioner was based on her performance.

He claims to have discussed the problem areas with her and

explained her weaknesses. However, he contends, she failed to

modify her performance to comply with the directives of

management.

Mr. Lloyd also denies having sexually harassed the45 .

Petitioner. He denies having suggested she meet him at another

place while her husband was out of town. He denies having ever

touched her or kissed her. He denies having told her he gets

what he wants, and he denies ever having made a comment to her

about her breasts. He also denies drinking on the property

though the evidence indicates he did. Mr. Lloyd had a very

selective memory at the hearing however, he does admit to having
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a temper and to having yelled at Petitioner from time to time.

Taken as a whole, however, there is insufficient evidence of

record to support a conclusion that Mr. Lloyd sexually harassed

To be sure, he did not always behave like aMs. Cremeens.

gentleman toward her, but it cannot be said his conduct

constituted sexual harassment, and it is so found.

46. Once Petitioner was terminated, she became despondent

and withdrawn and pushed family and friends away. Petitioner was

terminated on November 27, 1995, but did not file her claim for

discrimination until September 1996, almost ten months later.

She delayed filing her complaint because she was in shock and

embarrassed. She lost self-esteem and self-confidence and was

afraid her marriage would be jeopardized if her husband found out

the particulars of the termination.

47. Dr. Glenn D. King, a clinical psychologist whose

specialty is forensic psychology, reviewed the materials relevant

to Petitioner's claim against HP Tampa and did his own personal

evaluation of the Petitioner relating to her claim of

psychological harm resulting from her termination.

One of Dr. King’s major opinions was that Petitioner48.

had a longstanding psychological disorder stemming from childhood

resulting in demonstrated histrionics, flirtatiousness, and a

misperception of the motives of others. She has had an

extraordinary number of chaotic events throughout her life that

makes her no different after her discharge than before. Her
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previous psychiatric history is lengthy reflecting professional

mental health care at age 28 because of physical, emotional, and

sexual abuse by her husband which caused her to leave home and

move to Tampa. The significance of this is that the

psychological difficulties which she claims were caused by her
discharge existed years before this incident and have resulted in
her being in counseling for years prior to the termination,
medical records indicate she has been taking psychotropic

medications for years.

Her

Dr. King also notes that though Petitioner mentioned
her termination in the first counseling session she had after

49.

that incident, the major thrust of her complaints dealt with
marriage and family problems.

After Petitioner was terminated at the Silver dollar,50.

she got a job at another lounge for about two months earning $10

per hour before she was fired. She then took another job for

eight months before being hired at a Golden Corral for two years.
She was let go from that job in August 1997 and drew unemployment

compensation at $100 per week for five months. She opened another

lounge, Angel's Place, in October 1997. This position lasted
only a short time, after which she went to work for Old JR's

Steak House where she earned $400 per week from January 5, 1998

to March 1, 1998. She then worked for the Old Florida Pub in
Naples for five months before starting at Target stores and is
currently employed by Target Stores.
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Petitioner is seeking back wages for the period from
when she was terminated in 1995 to the present and for five years

51.

forward at the rate she was getting less what she earned in the
interim. In addition to the sums she earned from the various
jobs she held, she also sold off household goods and had between
$30,000 and $40,000 in gambling income, a part of which went into
the costs of opening Angel's Place. All of this income was
reported to the IRS.

Petitioner also seeks payment of $50,000 which52.

represents the equity in her home which was lost to foreclosure
in 2000, almost five years after her termination by HP Tampa.
Some time after her termination by HP Tampa, Petitioner was
declared eligible on her husband's insurance, yet she seeks to
have HP Tampa also pay for her medical insurance.

According to Melissa Mancini, human resources director53.

for Cornerstone Hospitality Group, Petitioner was never an
employee of Cornerstone, but her office prepared the response to

the Commission on Human Relations regarding Petitioner's claim.
It would appear that there was some confusion as to who was
responsible for the response, but ultimately, the requested

information was forthcoming ,

received, it was sent to the corporate office of Cornerstone

When the Petition for Relief was

because Cornerstone was handling the sale of the property.
Cornerstone admits to no liability regarding Petitioner's claim.
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CONCLUSIONS OF LAW

The Division of Administrative Hearings has

jurisdiction over the parties and the subject matter of this

54.

proceeding. Section 120.57(1), Florida Statutes.

On September 19, 1996, Petitioner filed a Charge of55.

Discrimination against the Days Inn located at 2520 North 50th

Street in Tampa, alleging discrimination based on sex, handicap,
age, marital status, and retaliation, relating to her discharge
from employment with the Days Inn on November 2, 1995.
Primarily, Petitioner contends that the hotel ’s comptroller, Gary
Lloyd, sexually harassed her on the job by asking her to go out
with him, by making sexually oriented comments toward her, and by
threatening her.

Section 760.10(1), Florida Statutes, provides:56.

It is an unlawful employment practice foran employer:

(a) To discharge or to fail or refuse tohire any individual, or otherwise to
discriminate against any individual with
respect to compensation, terms, conditions,or privileges of employment, because of suchindividual's race, color, religion, sex,national origin, age, handicap, or marital
status.

Section 760.10 (7), Florida Statutes, provides:57.

It is an unlawful employment practice foran employer ... to discriminate against anyperson because that person has opposed any
practice which is an unlawful employment
practice under this section, or because thatperson has made a charge, testified,
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assisted, or participated in any manner in an
investigation, proceeding, or hearing under
this section.

Petitioner has the burden of proof to establish a prima58.

facie case of unlawful discrimination. Once that prima facie

case is shown, the burden shifts to the Respondent to articulate
legitimate, non-discriminatory reasons for the alleged unlawful

If Respondent is successful in doing so, the burdenconduct.

shifts back to the Petitioner to establish that the articulated

reasons given for the employer's actions are a mere pretext for

intentional discrimination. Texas Department of Community

Affairs v. Burdine, 450 U.S. 248 (1981),- McDonnell Douglas Corp.
v. Green, 411 U.S. 792 (1973). The State of Florida utilizes

federal discrimination law as a guide when interpreting the

provisions of the Florida Civil Rights Act of 1992. Brand vs.
Florida Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).

Proving a prima facie case serves to eliminate the most59.

common nondiscriminatory reasons for the disparate treatment of

the Petitioner. Not the equivalent of a factual finding of

discrimination, a prima facie case is simply evidence of actions
by the employer from which a discriminatory animus can be

inferred. There is a presumption that more often than not,

people do not act in a totally arbitrary manner in a business

setting without any underlying reason. However, it must be

emphasized that the ultimate burden of persuading the trier of
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fact that Respondent intentionally discriminated against the

Petitioner remains at all times with the Petitioner. Burdine,

supra.

While the major issue in this case is whether60.

Petitioner was unlawfully discriminated against in employment

when she was terminated as manager of the Silver Dollar Saloon,

there are several corollary issues also for consideration. There

is no question that Petitioner's termination from employment as

bar manager by the Respondent was insensitively accomplished and

may not have been justified by the business circumstances cited

as the basis therefor, but there is no evidence that Petitioner

was discharged because of her sex, her age, her handicap, or her

marital status. The issue of retaliation is another matter,

however.

The basis alleged for her termination was that her61.

performance had deteriorated and the business being done in the

bar no longer supported the employment of a salaried bar manager.

To be sure, the evidence of record, even that submitted by the

Respondent, indicates clearly that Petitioner was not solely to

blame for the drastic reduction in business being done in the

Clearly, the actions taken by Mr. Rogers initially, andbar.

subsequently supplemented by Mr. Lloyd, including the

cancellation of advertising and entertainment for the bar, and

the failure to keep in good shape the bar furniture and

carpeting, contributed as much to the diminishment of bar income
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as did any actions taken by the Petitioner. Even more pertinent

was the increase in competition and the rise in crime in the

neighborhood, clearly matters over which Petitioner had no

control.

Notwithstanding Respondent's evidence that other62.

employees had never seen Mr. Lloyd sexually accost female

employees, and notwithstanding Respondent's expert evidence that

Petitioner has had an extended history of psychological problems

related to sexual activity toward her by others, the evidence of

record clearly demonstrates that Mr. Lloyd's non-sexual but

nonetheless abusive behavior toward the Petitioner was less than
acceptable in the work environment. Nonetheless, Petitioner did
no more than complain to Mr. Rogers about Mr. Lloyd's behavior

and it may have been her complaints and threats to take her

complaints up the chain of command which contributed in part to

the decision to terminate her. More likely, however, is the fact

that Mr. Lloyd saw her as a threat to his taking control of the
bar operation as was subsequently brought about after her

Unfair and unreasonable as that may be, it clearly

was a part of a primarily business decision and did not

departure.

constitute unlawful discrimination through retaliation.

Another issue raised during the hearing was that of the63.

failure of Respondent to pay the vacation pay promised to

Petitioner upon her termination. No one from the Respondent

could recall whether Petitioner was paid as promised. She
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contends she was not, and the weight of the evidence indicates

she was not paid. However, there is no showing that the failure

to make the promised severance payment was in any way related to

discrimination based on any unlawful factor. Therefore, though

it appears she is entitled to such payment, it is not within the

authority of this tribunal to order such payment.

Petitioner seeks back pay from the date of termination64 .

to the present as damages for her allegedly unlawful termination.
Initially she also sought advance pay, punitive damages, and

other sums relating to losses sustained as a result of her losing

her job and the emotional trauma it put her through. Prior to

hearing, the undersigned dismissed so much of Petitioner's claim

as related to punitive damages and advance pay. In addition, the

evidence does not establish the commission of any actionably

misconduct by Respondent, its employees, or its agents which

justify the award of damages in this forum.

To be sure, Petitioner was poorly treated by the65 .
Respondent, Mr. Rogers, and Mr. Lloyd. She may well have a cause

of action for damages in another forum. However, Petitioner has

not established by sufficient evidence of record that her

termination was based on her sex, her age, her handicap, her

marital status, or in retaliation for her complaints. Absent

some sufficient connection therein, no award is due.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of
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Law, it is recommended that the Florida Commission on Human

Relations enter a Final Order reflecting a determination of No

Cause regarding Petitioner's claim of discrimination and Petition

for Relief.
A

DONE AND ENTERED this day of July, 2001, in

Tallahassee, Leon County, Flori'fla.

cS?''
OLD H. POLLOCK

Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6947
www.doah.state.fl.us

32399-3060
SUNCOM 278-9675
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Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida 32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that will
issue the Final Order in this case.
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