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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CHIARA T. SPRADLIN,

Petitioner,

Case No. 00-1126 g'Hpvs.

WASHINGTON MUTUAL BANK, F.A., ffk/a
GREAT WESTERN,

Respondent.
J

RECOMMENDED DRIWR

Pursuant to written notice, a formal hearing was held in this case on February 1, 2001, in
West Palm Beach, Florida, before Errol H. Powell, Administrative Law ludge, Division of
Administrative Hearings.

Appearances

For Petitioner: Chiara T. Spradlin, pro se
5802 Mango Road
West Palm Beach, Florida 33413

For Respondent: Sharon A. Lisitzky, Esquire
Marie R. Cheskin, Esquire
Morgan,Lewis & Bockius LLP
5300 First Union Financial Center
200 South Biscayne Boulevard
Miami, FL 33131-2339

Issne Presented

The sole issue for determination at final hearing was whether Respondent Washington
Mutual Bank, F,A., discriminated against Petitioner Chiara Spradlin on the basis of her national
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Case No. 00-1126
origin in violation of the Florida Civil Rights Act of 1992, as amended.

Preliminary Statement

On or about June 14, 1996, Chiara Spradlin (“Petitioner”) filed a charge of discrimination
with the Florida Commission on Human Relations (“the Commission”) against Washington

Mutual Bank, F.A., fik/a Great Western (“Respondent”), alleging that she was terminated from
her position as a Teller/Customer Service Representative because of her national origin
(Spanish). After an investigation by the Commission, on January 31, 2000, the Commission
issued a notice of no cause determination. The Commission determined that since all of the

evidence provided during the investigation of this matter demonstrated that Petitioner was
discharged for excessive absenteeism, and no documentation could be produced to show that
Petitioner was the only employee required to work on Saturdays, “there is no reasonable cause to
believe that Respondent discriminated against [Petitioner] due to her national origin.”

On February 16, 2000, Petitioner filed a Petition for Relief with the Commission. On
March 17, 2000, this matter was referred to the Division of Administrative Hearings and
assigned to Judge Errol H.Powell to conduct a formal hearing. Washington Mutual served
Interrogatories and a Request for Production of Documents to Petitioner on October 30, 2000.

On January 2, 2001, after Petitioner had exceeded the period of time allotted for her to
provide her responses, Washington Mutual filed a Motion to Compel Petitioner’s responses to
the discovery requests. During the hearing on Washington Mutual’s Motion to Compel,
Petitioner stipulated that the entire factual basis for her claim Was contained in the documents
that she had provided to the Commission, namely the charge of discrimination.
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A final hearing was held on February 1, 2001, pursuant to notice.

At the hearing, Petitioner testified on her own behalf, but did not present any other

witnesses or introduce any exhibits into evidence.
Respondent presented the following witnesses at the hearing:

Ms. Fran Bessent, Financial Center Manager, Royal Palm Beach branch of WashingtonMutual Bank;

Ms. Namrata Gupta, Assistant Financial Center Manager, Royal Palm Beach branch ofWashington Mutual Bank.
Respondent introduced three (3) exhibits at the hearing, all of which were admitted into

evidence:

Response Exhibit 1 Formal Performance Documentation, dated May 26, 1995;

Response Exhibit 2 Termination of Employment and Exit Interview, dated June 211995;

Response Exhibit 3 Memorandum from Fran Bessent, dated July 19, 1997.
It was agreed at the hearing that proposed findings of fact, conclusions of law, and

recommended orders would be submitted by both parties within ten (10) days of the filing of the

transcripts with the Division of Administrative Hearings. The transcripts was filed on February
20, 2001, and Respondent’s Proposed Findings of Fact, Conclusions of Law, and Recommended
Order were filed within ten days of that date.
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Case No. 00-1126

Findings of Fact1'
Petitioner Chiara Spradlin was employed as a Customer Service Representative

(CSR) at the West Palm Beach-Okeechobee branch of Washington Mutual. [TR 28].

In December 1994, Fran Bessent became the branch manager at the West Palm

Beach-Okeechobee branch of Washington Mutual. [TR 27]. At the time of her arrival, the

branch was extremely busy. [TR 16-17, 29, 48], In particular, Saturday was the busiest day of
the week. [TR 17, 29]

1.

2.

In January 1995, Bessent held a mandatory meeting with the entire staff during

which she announced that all CSRs would have to work every Saturday. [TR 29, 48], The entire
staff was present at the meeting, including Petitioner. [TR 17, 29]. To compensate for having to

work Saturdays, all CSRs were given a day off during the week. [TR 17, 29].
The CSRs in particular were required to work on Saturdays because the teller

lines were the busiest on Saturdays and the bank only had between five and seven CSRs. [TR
28-29, 30-31].

3.

4.

Bessent and Namrata Gupta, Petitioner’s direct supervisor from March 1995
through the end of her employment with Washington Mutual, both testified that Petitioner did

not approach Bessent after the meeting to express any concerns about having to work on
Saturdays, nor did she tell her supervisors about any difficulties that she may have had with

5.

1/ All references to the transcript of the final hearing, filed with the Division of AdministrativeHearings on February 20, 2001, will be cited as [TR] with a page number following theabbreviation. References to the three exhibits submitted by Respondent will be cited as [RE]with a number from 1-3 following the abbreviation.
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Case No. 00-1126
working on Saturdays. [TR 32, 48], Contrary to their testimony, Petitioner testified that she
mentioned to Bessent that it would be difficult for her to work every Saturday because of

babysitting problems. [TRIO].

6. Bessent told the CSRs that if they had any problems with the new schedule, they

had the option of finding another Washington Mutual branch that was not as busy and
transferring to that branch, [TR 31, 55], There were public postings around the branch
indicating all available positions at other branches. [TR 31]. If an employee was interested in
transferring to a different branch, it was their responsibility to seek out a transfer and apply for
the position. [TR 41].

7. One CSR, Wendy Morgan, expressed difficulty with working the revised schedule
and spoke with Bessent about her alternatives. [TR 31], Because of her concerns, Morgan

actively sought out a transfer to another branch that was less busy and that did not need CSRs to

work on all Saturdays. [TR 41]. Prior to her transfer from the West Palm Beach-Okeechobee
branch, Morgan did not have any unexcused absences. [TR 41],

From the time of the meeting in which the schedule change was announced, the
CSRs had 30 to 45 days to adjust prior to implementation of the new schedules. [TR 29, 44].

Bessent, as branch manager, was in charge of preparing the work schedules for the
entire staff, including the CSRs. [TR 28]. Bessent used to provide the schedules one month in
advance so that employees could rearrange their schedules if there was a particular day that they

could not attend work. [TR 18, 30]. Employees who needed a particular day off were required
to notify Bessent in writing by the tenth day of the previous month. [TR 30],

8 .

9.
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Case No. 00-1126

On March 31, 1995, shortly after implementation of the new schedule, Petitioner
failed to report to work on a scheduled Saturday. [RE 1]. Petitioner also failed to report to work

on her scheduled Saturdays on April 15, 1995, and April 29, 1995. [RE 1]. Petitioner

acknowledges having missed work on those three days in less than one month. [TR 18-19].
Petitioner also admits that she was not sick on any of those days. [TR 19].

In determining whether to discipline an employee for excessive absences, branch
managers look for a pattern of absences, focusing on how their absence impacts the office and

customer service. [TR 33].
12. When Petitioner missed work on Saturdays, the remaining CSRs and assistant

branch managers were forced to go to great lengths to cover her position and accommodate the

customers. [TR 50]. Gupta testified that when Petitioner did not appear for work, particularly on
Saturdays when customer traffic was elevated, she “had to go in the customer service area and

new accounts area, jump back and forth to accommodate our customers.” [TR 50],

13. Employees were supposed to call the supervisor on duty for that day if they were
going to be absent on a scheduled workday. [TR 33, 48], Petitioner knew that she was supposed
to call her supervisor and notify him or her if she was going to be absent. [TR 18]. The
supervisor on call on Saturdays was generally either Gupta or Richard Danca, both assistant

branch managers at the West Palm Beach-Okeechobee branch. [TR 33, 48].
According to both Gupta and Bessent, Petitioner did not notify her supervisor on

each occasion that she was absent. [TR 33, 49], On the rare occasion that she did call, she failed
to provide an excuse for being absent, simply stating “I’m just not coming in.” [TR 34, 53].

10 .

11.

14.
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Case No. 00-1126
While Petitioner disputed their testimony, alleging that she “always” called the branch to report

when she would be absent, Petitioner was unable to specify the individual with whom she spoke,
stating that she told “somebody.” [TR 18].

15. When Petitioner failed to report to work on three scheduled workdays in March
and April 1995, she was verbally counseled about her excessive absenteeism by her supervisors,
Gupta and Danca, on May 11, 1995. [TR 19, 50; RE 1]. Gupta testified that despite being
specifically asked whether she had any explanation for her absences, Petitioner did not provide
any explanation at the counseling session. [TR 50].

Only two days after receiving the verbal warning from her supervisors, Petitioner
again failed to report to work on May 13,1995. [RE 1],

After this fourth absence, Petitioner was given a written warning and placed on 90
days probation by her supervisors. [TR 20, 35, 51; RE 1J. Petitioner was given the written
warning, a Formal Performance Documentation, on May 26, 1995. [RE 1]. The terms of her

probation were that she was to report to work as scheduled, and if she failed to do so, she would
be subject to further disciplinary action up to and including termination. [RE 1; TR 35, 51].

18. Petitioner was given the written warning by her supervisors, and she knew that
further absences during the probationary period could lead to further disciplinary action up to and
including termination. [TR 21-22].

The Formal Performance Documentation received by Petitioner had a section
entitled “Employee Comments.” [RE 1]. It was explained to Petitioner that if she had anything
to say or any explanation that she wanted documented, she could include it in the Employee

16.

17.
--*’V

_-
•-4V

19.
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Comments section. [TR 50]. Petitioner knew that she could have included comments in the

document, but she did not write anything in the Employee Comments section explaining her

excessive absences. [TR 21; RE 1].

Even after receiving repeated warning regarding the consequences of further20.

absences, Petitioner again failed to report to work on June 16 and 17, 1995. [RE 2], Petitioner

does not recall being absent on June 16, but acknowledges her absence on June 17. [TR 22].
Both Bessent and Gupta unequivocally testified that Petitioner did not call her21.

supervisors to report that she would be absent from work, nor did she provide any explanation

for her absences at the time. [TR 36, 52]. Petitioner counters that she called in on June 17th and

reported that her daughter was sick, although she once again could not identify the individual

with whom she spoke. [TR 11-12],

22. Following her two consecutive absences in June 1995, Gupta and Danca met with

the branch manager, Bessent, and determined that her excessive absenteeism, illustrated by her

pattern of absences in March-June 1995, warranted termination of her employment. [TR 36, 53;

RE 2-3].

Petitioner’s employment with Washington Mutual was terminated on June 21,
1995, due to excessive absences. [RE 2]. When Petitioner was discharged, she was told that it

was because of her excessive absenteeism. [TR 11, 23].

23.

24. While Petitioner claims that she told Bessent that she needed time to find a

babysitter [TR 10], both Bessent and Gupta testified that Petitioner never informed them that she

had a babysitting problem that precluded her from working on Saturdays. [TR 32, 36, 49, 53].
8l-M/401714.1
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Case No. 00-1126
None of the other Customer Service Representatives were absent as many days as25.

Petitioner. [TR 36].

Petitioner never complained to her branch manager that she was being

discriminated against by her supervisor on the basis of her national origin. [TR 37],

Conclusions of Law

The Division of Administrative Hearings has jurisdiction over the subject matter

of, and the parties to, these proceedings pursuant to §120.57(1), Florida Statutes. The parties
were duly noticed for the formal hearing.

Petitioner contends that her former employer, Respondent, discriminated against

her on the basis of her national origin,Spanish, in violation of the Florida Civil Rights Act of
1992, §760.10 el ssfl (“FCRA”). The FCRA prohibits certain specified unlawful employment

practices and provides remedies for such violations.

The FCRA provides, in pertinent part, as follows: “(1) It is an unlawful
employment practice for an employer:(a) To discharge or to fail or refuse to hire any individual,
or otherwise to discriminate against any individual with respect to compensation, terms,

conditions, or privileges of employment, because of such individual's race, color, religion,
national origin, age, handicap, or marital status.” Fla. Stat. §760.10.

30. It is undisputed that Respondent is an employer within the meaning of §760.02(7)
and 760.10(1), Florida Statutes.

31. The FCRA was modeled after its federal counterpart, Title VII of the Civil Rights
Act of 1964, 42 U.S.C.2000e, el both in its stated purpose and its statutory construction.

26.

27.

28.

29.

sex,

9l-HI/401714.1

MORGAN, LEWIS & BOCKIUS LLPS300 FIRST UNION FINANCIAL CENTER . 200 S. BISCAYNE BOULEVARD , MIAMI. FLORIDA 33131-2330 > TELEPHONE 1305) *70-030010



Received Event (Event Succeeded)
Time:
Sender:

1:37 PM
305 579 0321

3/2/01Date:
. Pages:

Remote CSID: MA3°§^§I$P%:45 FR MORGAN,LEWIS LLP

17
305 579 0321 TO 127274888880000« P.11/17

Caw No. 00-1126

See Florida State Univ. v. Sonde). 685 So.2d 923, 925 n. 1 (Fla. 1st DCA 19961: see also Joshua

v. Gainesville. 768 So.2d 432, 435 (Fla, 2000). Therefore, federal case law allocating the

burdens of proof in Title VII discrimination cases has been adopted by the Commission with

respect to claims arising under the FCRA. $££ Waterman v. Bershire Corporation. 20 Fla.
Admin. L. Rep. 1055, 1060 (FCHR 1997):see also Bvrd v. Richardson-Greenshields Secs.. Inc..

552 So.2d 1099, 1102 (Fla. 19891:see also Gray v. Russell Corp.. 681 So,2d 310, 312

(Fla.App.Ct. 1996); see also Florida Den’t of Community Affairs v. Bryant. 586 So.2d 1205,

1209 (Fla.App.Ct. 1991).

Where a petitioner alleges unlawful employment discrimination, the ultimate32.
burden of persuasion that the respondent intentionally discriminated against the petitioner

remains at all times with the petitioner, Seg Texas Department of Community Affairs v.

Burdine.450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207 (1981).
33. Because discriminatory motive or intent is seldom capable of proof by direct

evidence, the United States Supreme Court has established a three-step burden shifting

framework that allows a court to infer discriminatory motive or intent on the basis of

circumstantial evidence. See Perryman v, Johnson. 698 F.2d 1138, 1141 (11th Cir. 1983¥citing

McDonnell Douglas v. Green, 411 U.S. 792 at 802-04 (1973).
The Petitioner bears the initial burden of establishing a prima facie case of

discrimination. See id.; see alsa Burdine. 450 U.S. at 252-53 (1981). The Petitioner can

discharge this burden by demonstrating that: (1) she is a member of a protected class; (2) she was
subjected to an adverse employment action; (3) her employer treated similarly situated

34.
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employees outside the protected class more favorably; and (4) she was qualified for her position.
See Holifield v. Reno. 115 F.3d 1555, 1561 (11th Cir, 1997).

A petitioner’s mere belief, speculation, or conclusory allegations that she was
discriminated against will not create an inference of discrimination or satisfy the petitioner’s
burden when responding to a properly supported motion for summary judgment. Sep Coutu v.

Martin Countv Board of Countv Commissioners.47 F.3d 1068, 1073-74 (11th Cir.1995);sss
also Holifield, 115 F,3d at 1563-64 (“employee’s belief, without more, is insufficient to create an

inference of discrimination”).

35.

36. To qualify as “similarly situated,” other employees “must have reported to the

same supervisor as the [petitioner], must have been subject to the same standards governing

performance evaluation and discipline, and must have engaged in conduct similar to the

[petitioner’s], without such differentiating or mitigating circumstances that would distinguish

their conduct or the appropriate discipline for it.” Mazzella v. RCA Global Commnnirariong

lQ£., 642 F.Supp. 1531, 1547 (S.D.N.Y. 1986), af£A 814 F.2d 653 (2d Cir. 19871:see also

Holifield, 115 F.3d at 1561 (holding that comparators must be similarly situated “in all relevant
aspects”):see also Jones v. Gerwgns. 874 F.2d 1534, 1541-42 (11th Cir. 1989): see also

Sanguinetti v. United Parcel Service. Inc.. 114 F.Supp.2d 1313, 1317 (S.D.Fla. 2000); see also

St. Hilaire v. Pen Bovs. 73 F.Supp.2d 1366, 1371 (S.D.Fla. 1999).

Petitioner has failed to offer any evidence that any “similarly situated” employee

outside of her protected class was treated more favorably. All CSRs were required to work on all

Saturdays. The only proposed comparator presented by Petitioner at the hearing, Wendy Morgan

37.
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(who was never identified by Plaintiff in either her Charge of Discrimination, the Petition for
Relief, or during the hearing on the Motion to Compel), was not similarly situated with Petitioner
as she did not engage in conduct similar to that of Petitioner. Morgan, in fact, had no unexcused

absences at the time that she requested a transfer to another branch, while Petitioner exhibited a

pattern of unauthorized and unexcused absences. Furthermore, Morgan was not treated any

differently than Petitioner; all CSRs were informed of the opportunity to transfer to another

branch, but while Morgan actively sought out the transfer, Petitioner never even asked about it or
requested it. Therefore, Petitioner has failed to establish that her national origin was in any way

a factor in the termination of her employment.

If a prima facie case of discrimination is established, the employer must then

rebut by articulating some legitimate, nondiscriminatory reason for the challenged employment

decision. Sss Burdine. 450 U.S. at 254. The employer is required only “to produce admissible

evidence which would allow the trier of fact to conclude that the employment decision had not

been motivated by discriminatory animus.” Id- at 257, The employer “need not persuade the

court that it was actually motivated by the proffered reasons . . . it is sufficient if that

[employer’s] evidence raises a genuine issue of fact as to whether it discriminated against the

Plaintiff.” Id- at 254-55. The burden upon the employer is, therefore, “exceedingly light.” See

Meeks v. Computer Assoc. Int’l. 15 F.3d 1013, 1019 (11th Cir. 19941: see algQ Buzzi v. Gomez.

62 F.Supp.2d 1344, 1356 ($.D,Fla. 1999).
Assuming arguendo that Petitioner could demonstrate a prima facie case of

national origin discrimination ~ which she cannot-Washington Mutual has undoubtedly

38.

39.
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articulated a legitimate non-discriminaiory reason for terminating her. Excessive absenteeism is

a legitimate nondiscriminatory reason for terminating an employee. £ge Aramburu v. The

Boeing Company. 112 F.3d 1398, 1403 (10th Cir. 1997); see also Kinkead v. Southwestern Bell

Telephone Company. 49 F.3d 454, 456 (8th Cir. 1995); seealfifi Jones v. Denver Post P.nrp 203

F.3d 748, 756 (10th Cir. 2000). Although an employer need only proffer,not prove, a

nondiscriminatory justification, making the burden “exceedingly light,” there is substantial

evidence to support Washington Mutual’s articulated reason for terminating Petitioner.
Petitioner’s pattern of absences, documented in her personnel file and, except for her reported

absence on June 17, acknowledged by Petitioner in her testimony, interfered with the bank’s
legitimate business needs and forced the other employees to go to great lengths to accommodate

the increased workload caused by Petitioner’s absence.

40. Petitioner claims that on each occasion that she was absent, she called the branch

in advance to report that she would not be appearing for work and provided an unidentified

“somebody” with an explanation for her absences. Washington Mutual, however, has presented

credible evidence, in both documentary and testimonial form, showing that Petitioner failed to

consistently notify her supervisors when she would be absent, and never provided explanations

for her excessive absences, either during the disciplinary process or otherwise. In any event, in

light of the disruption of business that resulted from Petitioner’s absences, and considering

Washington Mutual’s repeated warnings that further absences would lead to additional

disciplinary actions, Petitioner’s extended pattern of absences, with or without prior notification
to her supervisors, warranted the termination of her employment Because Petitioner continued
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to miss work on Saturdays, despite receiving verbal counseling, a written Formal Performance

Documentation, and being placed on probation for her excessive absenteeism, Washington

Mutual’s decision to terminate her employment is firmly based on legitimate nondiscriminatory

grounds.

41. Finally, once the employer has articulated a legitimate reason for the action taken,
the evidentiary burden shifts back to the petitioner, who must prove by a preponderance of the

evidence that the employer’s proffered explanation is a pretext for unlawful discrimination. See

Burdine, 450 U.S. at 254; see also St. Mary’s Honor Center v. Hicks 509 U.S. 502, 511 (1993).
Pretext cannot be proven “merely by questioning the wisdom of the employer’s reason.” Combft
v. Plantation Patterns. 106 F.3d 1519, 1538 (11th Cir. 1997). Instead, the petitioner “must

demonstrate 'such weaknesses, implausibilities, inconsistencies, incoherences, or contradictions

in the employer’s proffered legitimate reasons for its action that a reasonable fact finder would

find them unworthy of credence.’” Id. (quoting SI • 4an v. E.I. DuPont dc Nemours & Co.. 100IWI l'

F.3d 1061, 1072 (3d Cir. 1996)(enbanc).

In order to demonstrate pretext, therefore, the petitioner must provide more than
"mere conjecture that [the] employer’s explanation is a pretext for intentional discrimination.”
Brandon v. Price River Coal Co.. 853 F.2d 768, 772 (10th Cir. 1988). Petitioner has failed to
present any competent evidence demonstrating the requisite “weaknesses, implausibilities,
incoherences, or contradictions” to show that Washington Mutual’s proffered justification was
pretextual or false, and indeed has provided nothing but “mere conjecture” that she was

discriminated against on the basis of her national origin .

42.
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Petitioner has failed to demonstrate that Washington Mutual discriminated against

her on the basis of her national origin, and has failed to prove that Washington Mutual’s decision

to terminate her employment was based on anything other than the legitimate, nondiscriminatory

reason of excessive absenteeism.

43.

Rea>mmtmi»finn

Based on the foregoing Findings of Fact and Conclusions of Law, and having found that

Petitioner failed to prove a prima facie case of discrimination, and even if she could, Respondent

articulated a legitimate, nondiscriminatory reason for its decision to terminate Petitioner’s
employment, and Respondent’s proffered reason was not proven to be pretextual; it is

RECOMMENDED that the Florida Commission on Human Relations enter a final order

denying relief to the Petitioner, and dismissing her Petition for Relief.

Respectfully submitted,

Morgan, Lewis & Bockius LLP
Attorneys for Washington Mutual Bank, F.A.

By:,

Mark-R. Cheskin, Esq. v \
Florida Bar No. 708402
E-mail: mcheskin@morganlewis.com
Sharon A. Lisitzky, Esq.
Florida Bar No. 0382700
E-mail: slisitzky@morganlewis.com
200 S. Biscayne Boulevard, Suite 5300
Miami, Florida 33131-2339
Telephone:305-579-0320
Facsimile: 305-579-0321
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Recommended Order was mailed this

day of March, 2001, to Chiara Spradlin, 5802 Mango Road, West Palm Beach, FloridaZ"d
33413,
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