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RECOMMENDED ORDER OF DISMISSAL

A hearing was held in this case on October 20, 2000, by

Patricia Hart Malono, a duly-designated Administrative Law Judge

of the Division of Administrative Hearings, during which oral

argument was heard on the Renewed Motion to Dismiss and

Memorandum of Law that was filed by the Respondents on

October 10, 2000.  The Petitioner and counsel for the

Respondents appeared by telephone.
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PRELIMINARY STATEMENT

On April 13, 1999, Maria T. Thornhill filed a Housing

Discrimination Complaint with the Department of Housing and

Urban Development, in which she accused the Admiral Farragut

Condominium Association ("Association") and certain individuals

of "[d]iscriminatory acts under Section 818 (coersion [sic],

Etc.)" and of "[f]ailure to make reasonable accommodation."  In

due course, the complaint was forwarded to the Florida

Commission on Human Relations ("Commission") for investigation

pursuant to the Florida Fair Housing Act, Sections 760.20

through 760.37, Florida Statutes (1999).

On May 2, 2000, the Commission issued a Determination of No

Reasonable Cause, in which the Commission notified Ms. Thornhill

that it had completed its investigation and determined that

"reasonable cause does not exist to believe that a

discriminatory housing practice has occurred."  The Commission

dismissed Ms. Thornhill's complaint and advised Ms. Thornhill of

her right to file a civil action in federal or state court and

of her right to request a formal administrative proceeding by

filing a Petition for Relief with the Commission.  Ms. Thornhill

filed a Petition for Relief with the Commission, and the

Commission transmitted the matter to the Division of

Administrative Hearings for assignment of an administrative law

judge.
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On August 7, 2000, the Association filed a Motion to

Dismiss and Answer to Petition for Relief.  This motion was

denied in an order entered August 30, 2000.  On September 12,

2000, the Association filed a Motion for Reconsideration of

Respondent's Motion to Dismiss, together with a motion for oral

argument.  On September 14, 2000, Ms. Thornhill filed a response

in opposition to the motion and to the request for oral

argument.  A hearing was held on September 27, 2000, with

Ms. Thornhill and counsel for the Association appearing by

telephone, during which oral argument was heard from both

Ms. Thornhill and the Association on the Motion for

Reconsideration of Respondent's Motion to Dismiss.  On

September 29, 2000, an order was entered granting the motion to

reconsider; refusing to disturb the ruling denying the

Respondent's Motion to Dismiss memorialized in the order entered

August 30, 2000; and giving the Association leave to file a

motion to dismiss based on the counterclaim filed by

Ms. Thornhill in a civil action initiated by the Association in

state circuit court in Miami-Dade County, Florida.

On October 10, 2000, the Association filed its Renewed

Motion to Dismiss and Memorandum of Law, in which it asserted

that this administrative proceeding is barred by the doctrines

of res judicata and/or collateral estoppel on the grounds that

the circuit court entered final summary judgment against
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Ms. Thornhill on her counterclaim and that this administrative

proceeding is barred by the provisions of Section 760.34(4),

Florida Statutes (1999).  Ms. Thornhill filed a response in

opposition to the renewed motion on October 13, 2000.  A hearing

was held on October 20, 2000, with Ms. Thornhill and counsel for

the Association appearing by telephone, during which oral

argument was heard from Ms. Thornhill and the Association on the

Renewed Motion to Dismiss.

At the conclusion of the hearing, Ms. Thornhill requested,

and was granted, permission to file a supplement to her response

in opposition to the Renewed Motion to Dismiss.  Ms. Thornhill

filed her supplemental response on October 27, 2000.  The

Association's Renewed Motion to Dismiss is GRANTED, as set forth

in this Recommended Order of Dismissal.

FINDINGS OF FACT

Based on the undisputed facts included in pleadings filed

in this proceeding and on the documentary evidence attached to

the Association's Renewed Motion to Dismiss, the following

findings of fact are made:

1.  On or about April 16, 1999, Ms. Thornhill filed a

complaint with the Department of Housing and Urban Development,

in which she accused the Association of housing discrimination

on the basis of handicap and coercion.  The complaint was

apparently based on the Association's attempts to make
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Ms. Thornhill remove a set of steps leading from the terrace of

her apartment.

2.  In June 1999, the Association filed a civil lawsuit

against Ms. Thornhill in the Circuit Court of the 11th Judicial

Circuit in and for Miami-Dade County, styled Admiral

Farragut Condominium Association v. Maria Thornhill,

Case No. 99-15567 CA 22.

3.  On or about September 21, 1999, Ms. Thornhill, through

her attorney, filed Defendant, Maria Thornhill's Answer to

Complaint.  Included in the answer was a Counterclaim filed by

Ms. Thornhill, through her attorney, against the Association, in

which she sought injunctive relief and damages against the

Association pursuant to Section 760.35(1) and (2), Florida

Statutes.  1/  She asserted in the Counterclaim that she had

filed a discrimination complaint against the Association with

the Department of Housing and Urban Development, which had been

referred to the Commission and that this complaint was still

pending before the Commission.

4.  Ms. Thornhill alleged in the Counterclaim that the

Association had engaged in housing discrimination against her on

the basis of her handicap because it had refused to accommodate

her disability by giving her permission to retain the steps she

had installed leading from the terrace of her apartment.

Ms. Thornhill also alleged that the Association had "authorized
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or acquiesced in a series of actions intended as harassment and

retribution" against Ms. Thornhill for having filed a housing

discrimination complaint.

5.  The factual and legal bases on which Ms. Thornhill

requests relief in the Petition for Relief filed with the

Commission and in the Counterclaim filed in circuit court are

virtually identical.

CONCLUSIONS OF LAW

6.  The Division of Administrative Hearings has

jurisdiction over the subject matter of this proceeding and of

the parties thereto pursuant to Sections 120.569 and 120.57(1),

Florida Statutes (1999).

7.  Section 760.34(4), Florida Statutes (1999), which is

part of the Florida Fair Housing Act, Sections 760.20 through

760.37, Florida Statutes, provides in pertinent part:

If, within 180 days after a complaint is
filed with the commission . . . , the
commission has been unable to obtain
voluntary compliance with ss. 760.20-760.37,
the person aggrieved may commence a civil
action in any appropriate court against the
respondent named in the complaint or
petition for an administrative determination
pursuant to s. 760.35 to enforce the rights
granted or protected by ss. 760.20-760.37.

(Emphasis added.)

8.  By filing the Counterclaim in the civil action

initiated by the Association in the Florida circuit court in
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Miami-Dade County, Florida, Ms. Thornhill elected to proceed

with a civil action to enforce her rights protected by the

Florida Fair Housing Act.  2/  The language of

Section 760.34(4), Florida Statutes (1999), makes it clear that

an aggrieved person may choose either to proceed with a civil

action to enforce the rights granted under the Florida Fair

Housing Act or to seek to enforce those rights in a formal

administrative proceeding.  These remedies are, therefore,

mutually exclusive, and Ms. Thornhill is foreclosed from

recourse to this administrative forum to enforce the same rights

asserted in the Counterclaim she filed in the circuit court in

Miami-Dade County, Florida, in Admiral Farragut Condominium

Association v. Maria Thornhill, Case No. 99-15567 CA 22.

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is RECOMMENDED that the Florida Commission on Human

Relations enter a final order dismissing the administrative

complaint filed by Maria T. Thornhill to enforce rights granted

by the Florida Fair Housing Act, Sections 760.30 through 760.37,

Florida Statutes.
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DONE AND ENTERED this 7th day of November, 2000, in

Tallahassee, Leon County, Florida.

                         __________________________________
                         PATRICIA HART MALONO
                         Administrative Law Judge
                         Division of Administrative Hearings
                         The DeSoto Building
                         1230 Apalachee Parkway
                         Tallahassee, Florida  32399-3060
                         (850) 488-9675   SUNCOM 278-9675
                         Fax Filing (850) 921-6847
                         www.doah.state.fl.us

                         Filed with the Clerk of the
                         Division of Administrative Hearings
                         this 7th day of November, 2000.

ENDNOTES

1.  During the hearing on September 27, 2000, Ms. Thornhill
disputed the authenticity of the document entitled "Defendant,
Maria Thornhill's Answer to Complaint," which was attached to
the Association's Renewed Motion to Dismiss.  Counsel for the
Association stated in a letter that accompanied the renewed
motion that the original document was missing from the court's
files, so that he could not obtain a certified copy of the
document.

Counsel for the Association submitted an affidavit in which he
stated that the document attached to the affidavit as Exhibit A
was a true and correct copy of the Defendant, Maria Thornhill's
Answer to Complaint that was served on the law firm of Patrick
C. Barthet, P.A.  Exhibit A of the affidavit is identical to
Exhibit 2 of the Association's Renewed Motion to Dismiss.

When asked the basis for her assertion that the document
attached as Exhibit 2 to the Association's Renewed Motion to
Dismiss was not an authentic copy of the Defendant, Maria
Thornhill's Answer to Complaint, Ms. Thornhill replied that she
did not believe anything stated or submitted by counsel for the
Association.  Ms. Thornhill presented no objective basis for
disputing the authenticity of the copy of the Defendant, Maria
Thornhill's Answer to Complaint attached to the renewed motion,
and that document is accepted as authentic on the basis of the
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Affidavit of Gary Davidson.  See Section 90.953, Florida
Statutes (1999).

2.  Rule 1.170(i), Florida Rules of Civil Procedure, provides
that a counterclaim can stand alone and that it survives the
dismissal of the plaintiff's complaint.
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.




