
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

CHRISTINA D. MCGILL,

Petitioner,

vs.

THE MOORINGS RESTAURANT,

Respondent.
                               

)
)
)
)
)
)
)
)
)
)

Case No. 00-2659

RECOMMENDED ORDER

Notice was provided, and a formal hearing was held on

October 6, 2000, at the Escambia County Courthouse, in

Pensacola, Florida, and conducted by Harry L. Hooper,

Administrative Law Judge with the Division of Administrative

Hearings.

APPEARANCES

     For Petitioner:  Christina McGill, pro se
                      7680 West Highway 90
                      Apartment 158
                      Pensacola, Florida  32561

     For Respondent:  No appearance

STATEMENT OF THE ISSUES

     Did Respondent engage in unlawful employment practices

directed to Petitioner, as defined in Section 760.10(1), Florida

Statutes.  In particular, did Respondent knowingly terminate

Petitioner's employment based on Petitioner's age?  Was

Petitioner denied the opportunity to become kitchen manager
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because of her age?  Is Petitioner entitled to take up her

former duties as a cook at Respondent's restaurant or to be

promoted to kitchen manager?  Has Petitioner sustained damages,

including loss of back and future pay and related benefits?

PRELIMINARY STATEMENT

     On October 12, 1997, Petitioner filed a "Charge of

Discrimination" with the Florida Commission on Human Relations.

On July 6, 1998, Petitioner filed an "Election of Rights" form

which noted that more than 180 days had elapsed and that the

Florida Commission on Human Relations had not completed its

investigation of the charges.  The form as completed demanded

that the cause proceed with an administrative hearing.  On

June 28, 2000, more than 30 months after the Petitioner demanded

a hearing, the matter was referred by the Florida Commission on

Human Relations to the Division of Administrative Hearings for

action.  A hearing was set for August 30, 2000.  This hearing

was abated when notices sent via the United States Postal

Service indicated that neither party's address was current.

Subsequently, the then-assigned Administrative Law Judge issued

an order providing the parties with an opportunity to again

assert their rights under the Florida Civil Rights Act of 1992.

In response to this order, Petitioner, on August 31, 2000,

affirmed that she did indeed desire to proceed with the hearing.

A formal hearing was set for September 22, 2000, but was
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cancelled due to extreme weather resulting from Tropical Storm

Helene.  The hearing was reset for October 6, 2000, and was duly

held.

     At the formal hearing Petitioner testified in her own

behalf.  Petitioner also presented the testimony of her husband,

Lewis O. McGill, and offered three documents which were accepted

into evidence.  Respondent was not present.  No transcript was

filed.  Proposed recommended orders were, therefore, due on

October 16, 2000.  A Proposed Recommended Order was timely filed

by Mrs. McGill, and has been duly considered in this Recommended

Order.

FINDINGS OF FACT

     1.  Petitioner, Christina D. McGill is a Caucasian woman

who at the time of the alleged unlawful employment practice at

issue was 41 years of age.

     2.  Mrs. McGill worked at the Moorings Restaurant in

Pensacola Beach, Florida, as a cook.  The restaurant employed

from 18 to 20 people during the operative time and all of these

employees were of the Caucasian race.  Both men and women were

employed at the Moorings Restaurant.

     3.  Prior to six months before October 11, 1997,

Mrs. McGill was a cook at the restaurant.  Candy Montague was

one of her fellow employees.  Mrs. McGill believes that

Ms. Montague was approximately 25 or 26 or perhaps even 27 years
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old in 1997.  During the time when Ms. Montague was a waitress,

Mrs. McGill and Ms. Montague enjoyed an amicable relationship.

     4.  Approximately six months prior to October 11, 1997,

Ms. Montague was promoted to general manager of the restaurant.

     5.  Subsequent to becoming general manager, Ms. Montague

occasionally made remarks concerning Mrs. McGill's age.

Ms. Montague remarked that Mrs. McGill was the oldest person in

the kitchen, that "the old lady has to go home to her husband,"

and that she listened to "old timer" music.  These remarks

bothered Mrs. McGill.  Some of these remarks were made on the

premises during working hours and some were made at parties

which were held subsequent to closing time.

     6.  Mrs. McGill's husband, Lewis O. McGill, is much younger

than Mrs. McGill.  He worked as a waiter at the Moorings until

he resigned sometime prior to October 11, 1997.  He heard co-

workers comment with regard to the fact that he was much younger

than Mrs. McGill.  These comments were made during after-hours

drinking parties.  He never heard Ms. Montague make these

comments.  Mr. McGill stated that he could offer no evidence

which would indicate that Mrs. McGill was fired because of her

age.

     7.  When Ms. Montague became general manager she reduced

the number of hours Mrs. McGill could work.  She commented that

Mrs. McGill was too old to lift heavy objects.  When Mrs. McGill
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attempted to attain a position as kitchen manager, Mrs. McGill

talked to the owner of the restaurant about the job.  This made

Ms. Montague unhappy.  A younger person, Forrest Jameson, was

also trying to obtain that job.  Mrs. McGill does not know who

eventually was appointed to that position.

     8.  A few days prior to October 11, 1997, Mrs. McGill

slipped and fell while off duty and injured herself.  She called

in sick.  When she called Ms. Montague on October 11, 1997, to

determine her work schedule, Ms. Montague told Mrs. McGill that

she had been terminated for threatening people with knives,

failing to follow orders, and exhibiting misconduct in general.

     9.  Mrs. McGill earned about $300 weekly while working for

the Moorings Restaurant.  She received about $108 per week

unemployment compensation from October 11, 1997 until June 30,

1998.  From February 1998 until February 1999 she was employed

at Beall's Outlet in Gulf Breeze and received approximately $128

per week in salary.  She worked for Allan Davis Souvenirs from

February 1999 to August 2000 and received about $250 per week.

CONCLUSIONS OF LAW

     10.  The Division of Administrative Hearings has

jurisdiction over the subject matter and the parties to this

action in accordance with Section 120.57(1), Florida Statutes.

     11.  Petitioner is a "person" within the meaning of Section

760.02(6), Florida Statutes.  Petitioner is an "aggrieved
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person" within the meaning of Section 760.02(10), Florida

Statutes.

     12.  Respondent is an "employer" within the meaning of

Section 760.02(7), Florida Statutes.

     13.  Petitioner claims that the Respondent has unlawfully

discriminated against her based upon her age.

     14.  The statutory basis for Petitioner's claim is set

forth in Section 760.10(1)(a), Florida Statutes, which states:

(1)  It is an unlawful employment practice
for an employer:
(a)  To discharge or to fail or refuse to
hire an individual, or otherwise to
discriminate against any individual with
respect to compensation, terms, conditions,
or privileges of employment, because of such
individual's race, color, religion, sex,
national origin, age, handicap, or marital
status.

     15.  The Florida Civil Rights Act of 1992 is patterned

after Title VII of the Civil Rights Acts of 1964 and 1991, 42

U.S.C. Section 2000, et seq., as well as the Age Discrimination

in Employment Act (ADEA), 29 U.S.C. Section 621, et seq.

Federal case law interpreting Title VII and the ADEA is

applicable to cases arising under the Florida Act.  See Florida

Department of Community Affairs v. Bryant, 586 So. 2d 1205 (Fla.

1st DCA 1991).

16.  In a case of alleged discrimination, the employee

carries the burden of establishing that an unlawful employment



7

practice has occurred.  In this regard the instructive language

found in Texas Department of Community Affairs v. Burdine, 450

U.S. 248, 101 S. Ct. 1089 (1981) bears repeating.  There the

Court held that the terminated employee carries the burden of

proving by a preponderance of the evidence a prima facie case of

discrimination.  Demonstrating a prima facie case is not

onerous; it requires only that the plaintiff establish facts

adequate to permit an inference of discrimination.  Holifield v.

Reno, 115 F.3d 1555 (11th Cir. 1997).  If the employee succeeds,

the burden then shifts to the employer to articulate a

legitimate, nondiscriminatory reason for the employee's

termination.  Should the employer meet this burden, the employee

must then prove by a preponderance of evidence that the

legitimate reasons offered by the employer were not its true

reasons, but were instead a pretext for discrimination.

Burdine, supra.  See also Jones v. Bessemer Carraway Medical

Center, 137 F.3d 1306 (11th Cir. 1998).

17.  To make a prima facie case under the Age

Discrimination in Employment Act, Petitioner must show that she

was over 40 years of age at time of her discharge; that adverse

employment action was taken against her; that she was replaced

by a person outside the protected group; and that she was

qualified for the position for which she was rejected.  Pace v.

Southern Railway System, 701 F.2d. 1383 (11th. Cir. 1983).
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18.  It is clear that Mrs. McGill is a member of a

protected class based upon her age and that she is qualified to

accomplish her job as a cook or as a kitchen manager.  Moreover,

it is clear that she was subjected to an adverse employment

action in that she was terminated.

19.  However, it has not been proven that the employer

intended to discriminate in reaching the decision at issue.

While there is some evidence that comments were made, both on

the job and off duty, concerning the fact that Mrs. McGill was

older than other employees, and that she had a husband who was

younger, there is no evidence of any connection between these

comments and Mrs. McGill's termination.  Mere speculation as to

the cause of the termination is insufficient to make out a prima

facie case of discrimination.  More importantly, there was no

evidence that she was replaced by a person outside the protected

group.

20.  Because Petitioner failed to overcome her initial

burden, the remaining elements of proof need not be addressed.

Accordingly, the evidence failed to demonstrate that Respondent

engaged in unlawful employment practices directed to Petitioner,

as defined in Section 760.10(1), Florida Statutes.
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RECOMMENDATION

     Based upon the findings of fact and the conclusions of law,

it is,

     RECOMMENDED:

     That a final order be entered which dismisses Petitioner's

claim of discrimination based upon age.

DONE AND ENTERED this 20th day of October, 2000, in

Tallahassee, Leon County, Florida.

___________________________________
HARRY L. HOOPER
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 20th day of October, 2000.

COPIES FURNISHED:

Christina D. McGill
7680 West Highway 90
Apartment 158
Pensacola, Florida  32561

The Moorings Restaurant
655 Pensacola Beach Boulevard
Pensacola Beach, Florida 32561

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox RoadSuite 240, Building F
Tallahassee, Florida  32303-4149
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Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.




