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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

JAMES J. WEAVER, )
)

Petitioner, )
)
) Case No. 00-0536vs.
)
)LEON COUNTY SCHOOL BOARD,
)

Respondent. )
)

RECOMMENDED ORDER OF DISMISSAL

This case came before Larry J. Sartin, an Administrative Law

Judge of the Division of Administrative Hearings, for

consideration of Respondent's Motion to Dismiss Petitioner's

Petition for Relief.

STATEMENT OF THE ISSUES

The issues in this case are: (1) whether Petitioner

requested an administrative hearing within 215 days of the filing

of his complaint; and (2) whether Petitioner's Petition for

Relief is barred by the doctrine of res judicata.

PRELIMINARY STATEMENT

On or about December 28, 1999, Petitioner, James J. Weaver,

filed a Petition for Relief with the Florida Commission on Human

Relations. The Petition was filed with the Division of

Administrative Hearings on February 1, 2000. The Petition was

designated Case No. 00-0536 and was assigned to the undersigned.

Following the filing of the Petition with the Florida

Commission on Human Relations and the Division of Administrative

Hearings a number of motions were filed. Among the motions was



Respondent's Motion to Dismiss Petitioner's Petition for Relief.

The case was placed in abeyance, sua sponte. because of the

unavailability of the undersigned.

On June 20, 2000, an Order on Motions was entered disposing

With regard to Respondent's Motion

the parties were

informed that the grounds raised in support of the Motion had

of all outstanding motions,

to Dismiss Petitioner's Petition for Relief,

merit. The parties were also informed that a recommended order

of dismissal would be entered after giving the parties an

opportunity to file proposed recommended orders. Neither party

filed a proposed recommended order.

FINDINGS OF FACT

Petitioner's Complaint and Request for Hearing.A.

Petitioner, James J. Weaver, is an African-American1.

male.

On September 25, 1995, Petitioner filed a Charge of2.

Discrimination (hereinafter referred to as the "FHCR Complaint")
with the Florida Commission on Human Relations (hereinafter

referred to as the "Commission"). Petitioner alleged that

Respondent, the School Board of Leon County, had discriminated

against him on the basis of race, sex, and retaliation. In

particular, Petitioner alleged that Respondent had discriminated

against him "[i]n February of 1991 and continuing through

September 19, 1995 . . . ."

Some of the allegations of the FHCR Complaint relate to

alleged acts of discrimination which occurred more than 365 days

3.

before the FHCR Complaint was filed. By filing the FHCR
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Complaint on September 25, 1995, the allegations contained

therein should have been limited to alleged acts of

discrimination which occurred between September 26, 1994, and

September 25, 1995.

On November 24, 1999, more than three years after

Petitioner filed the FCHR Complaint, the Commission issued a

4.

"Notice of Determination: No Jurisdiction," and a "Determination:

No Jurisdiction." The Commission gave the following explanation,

in relevant part, of why it had concluded it had no jurisdiction

over the FCHR Complaint:

In his Complaint of Discrimination,
Complainant asserted that between February,
1991, and September, 1995, he was not considered
by Respondent for teaching positions for which
he made application. Counsel for Respondent
argues that Complainant's charges must be
dismissed as a matter of law. Counsel states,
"[M]r. Weaver's claims of discrimination against
the School Board of Leon County, including but
not limited to the 1994-95 school year, and
continuing to October 1988 [sic] have been
litigated in both state and federal courts in
favor of the school board."

Information provided to the Commission
indicates that in January, 1993, Complainant
filed a civil suit in the Circuit Court of the
Second Judicial Circuit. Case number "93-200"
was assigned to the case. The complaint states,
inter alia, that following the 1990-91 school
year, Complainant applied for positions with
Respondent and was not considered.

Judge McClure of the Second Judicial Circuit
held that Complainant would be permitted to
introduce evidence of Respondent's failure to
rehire subsequent to January, 1993, up to the
date of the trial.

Case number 93-200 was litigated before a jury
of the Second Judicial Circuit.
provided to the Commission and dated October 15,
1998, indicates that Complainant was not
retaliated against and that Complainant was not

A Verdict Form
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VjV
discriminated against because of his race or sex
in Respondent's 'decisions not to hire him
(Complainant) following the 1990-91 school
year.'

Therefore, the Commission's jurisdiction over
the Complaint of Discrimination was terminated
as a result of the issues being litigated in the
Second Judicial Circuit. Inasmuch as the
Commission lacks jurisdiction over the
Complaint, the Determination will not address
the merits of the allegations of discrimination
contained in the Complaint.

5. On December 25, 1999, Petitioner filed a Petition for

Relief with the Commission. The Petition for Relief was filed

three years and three months after Petitioner filed the FCHR

Complaint.

In the Petition for Relief, Petitioner relates a long6.

history between himself and Respondent. That history for

purposes of this proceeding goes back to at least 1979 when

Petitioner was employed as a substitute and temporary teacher by

Respondent. Petitioner goes on to contend that Respondent has

discriminated against him from at least 1995 through the date of

the Petition for Relief. The relevant allegations which may be

considered, however, are limited by the dates alleged in the FCHR

Complaint, February 1991 to September 19, 1995, since those were

the only dates the Commission had an opportunity to consider

before referring the matter to the Division of Administrative

Hearings.

On February 1, 2000, the Commission filed the Petition7.

for Relief with the Division of Administrative Hearings and

requested that an administrative law judge be assigned to conduct

all necessary proceedings.
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V
On February 4, 2000, Respondent filed Respondent's

Motion to Dismiss Petitioner's Petition for Relief.

8.

Respondent

argued that the Petition for Relief should be dismissed for two

(a) the Petition for Relief is barred by the statute of

limitations of Section 760.11, Florida Statutes; and (b) the

allegations of the Petition for Relief are barred by the doctrine

of res judicata.

reasons:

After holding the case in abeyance, an Order on Motions

In addition to disposing of

numerous motions filed in this matter, Respondent's Motion to

Dismiss Petitioner's Petition for Relief was disposed of as

9.
was entered on June 20, 2000.

follows:

Respondent has filed a Motion to Dismiss
Petitioner's Petition for Relief in which two
grounds have been raised for the dismissal of the
Petition for Relief in this case. Petitioner has
filed a response to the Motion. Both grounds for
the dismissal of this case have merit.
Therefore, a recommended order of dismissal will
be entered in this case within thirty-five days
of the entry of this Order: July 24, 2000. The
parties will be given an opportunity to file
proposed recommended orders within fifteen days
of the date of this Order: July 5, 2000.

Neither party filed a proposed order.10.

B. Prior Litigation.

In January 1993 Petitioner filed a Complaint

(hereinafter referred to as the "Court Complaint") in the Circuit

11.

Court of the Second Judicial Circuit, Leon County, Florida. The

Court Complaint was designated Case No. 93-200.

The Court Complaint was brought pursuant to "Title VII

of the Civil Rights Act of 1964, as amended, and 42 U.S.C.

12 .

ss 1981 and 1988." In particular, Petitioner alleged that
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Respondent had discriminated against him from 1991 until the

filing of the Court Complaint.

Case No. 93-200 was initially assigned to Judge F. E.

Judge Steinmeyer initially ruled that the trial

in Case No. 93-200 would be limited to a consideration of whether

13.

Steinmeyer, III.

Respondent discriminated against Petitioner between August 1990

and January 19, 1993. Judge Steinmeyer entered this order on or

about September 27, 1996.

Case No. 93-200 was subsequently transferred to Judge

While hearing pre-trial motions,

Judge McClure amended Judge Steinmeyer's ruling concerning the

limit of the scope of the trial.

Petitioner would be allowed to introduce evidence concerning

alleged discrimination by Respondent for the period beginning

14.

Charges D. McClure.

Judge McClure ruled that

January 1993 and ending at the date of the trial of Case

Although Judge McClure did not enter a written orderNo. 93-200.

to this effect, he did nonetheless enter a valid order of the

Transcript of Pre-Trial Hearing of January 6, 1997,court.

Page 28.

15. Case No. 93-200 was transferred five times before being

assigned to Judge Terry P. Lewis.

Order on October 8, 1998, in which he explained some of the

Judge Lewis issued a Pretrial

history of the case and reaffirmed Judge McClure's earlier order:

Judge Charles McClure was next assigned to
In pretrial motions, the parties

sought to revisit issues with him.
amended Judge Steinmeyer's Order and
indicated the [Petitioner] would be allowed
to introduce evidence of the failure to
rehire subsequent to January of 1993, up to
the date of trial.

this case.
He
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There is a value in consistency and, all
things being equal, my preference is to abide
by the prior rulings of the predecessor
judges and to make my rulings as consistent
as possible with theirs. . . .

The trial of Case No. 93-200 commenced October 12,

1998, and ended in a jury verdict on or about October 15, 1998,

in favor of Respondent on all counts.

16.

Pursuant to Judge Lewis's Pretrial Order, Case17.

No. 93-200 dealt with alleged discrimination by Respondent

against Petitioner during the period 1991 through October 1998.

All issues raised by Petitioner in this matter, therefore, have

been litigated adversely to Petitioner in a court of competent

Petitioner's attempt to re-litigate those issues

is barred by the doctrine of res judicata.

jurisdiction.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has18.

jurisdiction of the parties to, and the subject matter of, this

proceeding. Section 120.57, Florida Statutes (1999).

A. Statutes of Limitations.

Section 760.11(1), Florida Statutes, provides, in19.

pertinent part, the following:

(1) Any person aggrieved by a violation of
ss. 760.01-760.10 may file a complaint with
the commission within 365 days of the alleged
violation . . The commission, within 5
days of the complaint first being filed,
shall by registered mail send a copy of the
complaint to the person who allegedly
committed the violation . . . . (Emphasis
added).
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Some of the violations alleged by Petitioner in the

FHCR Complaint occurred more than 365 days before the FHCR

Complaint was filed.

Section 760.11(1), Florida Statutes.

20.

Those allegations are, therefore, barred by

21. Additionally, Sections 760.11(3) and (8), Florida

Statutes, provide the following:

(3) Except as provided in subsection (2),
the commission shall investigate the
allegations in the complaint. Within 180
days of the filing of the complaint, the
commission shall determine if there is
reasonable cause to believe that
discriminatory practice has occurred in
violation of the Florida Civil Rights Act of
1992

(8) In the event that the commission fails
to conciliate or determine whether there is
reasonable cause on any complaint under this
section within 180 days of the filing of the
complaint, an aggrieved person may proceed
under subsection (4), as if the commission
determined that there was reasonable cause.

Section 760.11(4), Florida Statutes, provides the22.

following procedures which an aggrieved person may follow if the

commission determines that there was reasonable cause or if the

commission fails to act within 180 days of the filing of the

complaint:

Bring a civil action against the
person named in the complaint in any court of
competent jurisdiction; or

(a)

Request an administrative hearing
under ss. 120.569 and 120.57.

(b)

The election by the aggrieved person of
filing a civil action or requesting an
administrative hearing under this subsection
is the exclusive procedure available to the
aggrieved person pursuant to this act.
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The Commission failed to make a determination of23.

whether reasonable cause existed in this case within 180 days of

the date Petitioner filed his complaint (September 25, 1995).
Therefore, pursuant to Section 760.11(8), Florida Statutes,

Petitioner had the right to pursue the procedures of Section

760.11(4), Florida Statutes, 180 days after he filed the FHCR

Complaint, or March 25, 1996.1

The time within which Petitioner should have pursued

the procedures of Section 760.11(4), Florida Statutes, is not

24.

without limit. Sections 760.11(5) and (6), Florida Statutes,

provide time limits within which an aggrieved person must

exercise the procedures provided in Section 760.11(4), Florida

Statutes:

. . A civil action brought under
this section shall be commenced no later than
1 year after the date of determination of
reasonable cause by the commission. . . .

(5)

. . An administrative hearing
pursuant to paragraph (4)(b) must be
requested no later than 35 days after the
date of determination of reasonable cause by
the commission. . . .

(6)

Pursuant to Section 760.11(5), Florida Statutes,25.

Petitioner was required to file a civil action pursuant to

Section 760.11(4)(a), Florida Statutes, on or before March 25,

Pursuant to Section 760.11(4)(b), Florida Statutes,1997.

Petitioner was required to request an administrative hearing on

or before April 29, 1996.

Petitioner did ultimately exercise his rights under

Section 760.11(8), Florida Statutes, by requesting an

26.
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administrative hearing pursuant to Section 760.11(4)(b),

Statutes. Petitioner did so, however, more than three years

after the date of the deemed determination of reasonable

Florida

cause on

the FHCR Complaint.

Section 760.11(6), Florida Statutes.

Petitioner's action is, therefore, barred by

27. The First and Fourth District Courts of Appeal have

addressed the impact of the time limitation for acting pursuant

to Section 760.11(4), Florida Statutes, in several cases. Both

courts have concluded that a civil action not brought within the

time limit of Section 760.11(5), Florida Statutes, is barred.

Joshua v. City of Gainesville. 734 So. 2d 1068 (Fla. 1st DCA

1999); Adams v. Wellington Regional Medical Center. 727 So. 2d

1139 (Fla. 4th DCA 1999); and Milano v. Moldmaster. 703 So. 2d

1093 (Fla. 4th DCA 1997).

There is no apparent reason why the reasoning of the28.

courts in Joshua. Adams, and Milano, should not also apply in

Like the institution of a civil action pursuant tothis case.

Section 760.11(4)(a), Florida Statutes, there is a time

limitation on requesting an administrative hearing pursuant to

Section 760.11(4)(b), Florida Statutes. Petitioner failed to

meet that time limitation.
Based upon the foregoing, the filing of the Petition

for Relief and Petitioner's request for an administrative hearing

are barred by Section 760.11(6), Florida Statutes.

29.

The Doctrine of Res Judicata.B.

Pursuant to the doctrine of res judicata, a30.
determination on the merits of a cause of action between the same
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parties may act as a bar to subsequent litigation of the

cause of action.

same

The doctrine of res judicata will bar a later

proceeding only if four identities exist: 1) identity of the

thing sued for; 2) identity of the cause of action; 3) identity

of persons and parties; and 4) identity of the quality or

capacity of the persons for or against whom the claim is made.

Department of Health and Rehabilitative Services v. Wvatt. 475

So. 2d 1332 (Fla. 5th DCA 1985).

The doctrine of res judicata has been held to apply in

administrative proceedings.

31.

See Doheny v. Grove Isle, Ltd.. 442

So. 2d 966, 975-6 (Fla. 1st DCA 1983), and the cases cited

therein.

In the case of Trucking Employees of North Jersey32.

Welfare Fund v. Thomas Romano, et al.. 450 So. 2d 843 (Fla.

1984), the Court, citing Gordon v. Gordon. 59 So. 2d 40, 44

(Fla.), cert, den.. 344 US 878, 738 S.Ct. 165, 97 L.Ed. 680

(1952), explained the circumstances when the doctrine may apply:

. . . a final decree or judgment bars a
subsequent suit between the same parties
based upon the same cause of action and is
conclusive as to all matters germane thereto
that were or could have been raised . . . .

In this matter, a verdict has been entered in Case33.

When Case No. 93-200 is compared to this matter, it

is clear that all of the elements of the doctrine apply.

Based upon the foregoing, the matter is barred by the

No. 93-200.

34.

doctrine of res judicata.

11



VJ

RECOMMENDATION

Based upon the foregoing Findings of Fact and Conclusions of

Law, it is

RECOMMENDED that the Florida Commission on Human Relations

enter a final order dismissing the complaint of discrimination

filed in this case by James J. Weaver.

DONE AND ENTERED this day of July, 2000,

Tallahassee, Leon County, Florida.

in

LARRY JAj&ap'l
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this day of July, 2000.

ENDNOTE

1/ The 180th day after September 25, 1995, is March 23, 1996, a
Saturday. Therefore, the time when the Commission's failure to
act should be deemed to constitute a determination of reasonable
cause was the next business day, or March 25, 1996.

COPIES FURNISHED:

James J. Weaver
Post Office Box 6935
Tallahassee, Florida 32314-6935

C. Graham Carothers, Esquire
Ausley & McMullen
227 South Calhoun Street
Post Office Box 391
Tallahassee, Florida 32302
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'*o
Sharon Moultry, Agency Clerk
Florida Commission on Human Relations
325 John Knox Road, Building F
Tallahassee, Florida 32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road, Building F, Suite 240
Tallahassee, Florida 32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this recommended order. Any exceptions to
this recommended order should be filed with the agency that will
issue the final order in this case.
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