
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

)DANIEL LOPEZ,
)

Petitioner, )
)
) Case No. 00-0732vs.
)
)FLORIDA REFUSE,
)
)Respondent.
)

RECOMMENDED ORDER OF DISMISSAL

Upon due notice, William R. Cave, an Administrative Law

Judge for the Division of Administrative Hearings, held a

telephonic hearing on June 20, 2000, on Respondent's Motion To

Dismiss which Petitioner had filed a written response thereto.

The parties were represented by counsel at the telephonic

hearing.

STATEMENT OF THE ISSUES

Should Petitioner's Petition for Relief be dismissed due to

Petitioner's failure to: (1) meet the jurisdictional requirements

of filing a Charge of Discrimination with the Florida Commission

on Human Relation (FCHR); (2) timely file a request for an

administrative hearing and; (3) file a Petition for Relief

pursuant to Section 760.11, Florida Statutes?

PRELIMINARY STATEMENT

Petitioner filed a Charge of Discrimination (Charge) dated

October 3, 1997, with the Equal Employment Opportunity Commission

(EEOC), alleging that Respondent had discriminated against

Petitioner based on his national origin in violation of Title VII



of the Civil Rights Act of 1964, as amended (Title VII), and that

Respondent had discriminated against Petitioner based on a

disability in violation of the Americans with Disabilities Act of

1990 (ADA).

The EEOC transmitted a copy of the Charge to the FCHR on

October 10, 1997. On October 27, 1997, the FCHR acknowledged

receipt of the Charge and indicated it would not initially

investigate the Charge.

On January 6, 2000, Petitioner requested an administrative

hearing from the FCHR. On February 11, 2000, the FCHR referred

the matter to the Division of Administrative Hearings (Division)

for the assignment of an Administrative Law Judge and for the

conduct of a formal hearing. This matter was scheduled for

hearing on June 12, 2000, but continued and rescheduled for

hearing on September 27, 2000.

On May 8, 2000, Petitioner filed a Petition for Relief with

the Division and on the same date served a copy on Respondent by

U.S. Mail.

On June 2, 2000, Respondent filed a Motion to Dismiss. On

June 9, 2000, Petitioner filed a Memorandum of Law in Opposition

to Respondent's Motion to Dismiss.

FINDINGS OF FACT

Petitioner's Charge was filed with the EEOC on or about1.

October 3, 1997. The Charge alleges that Respondent

discriminated against Petitioner because of Petitioner's national

origin in violation of Title VII, and also alleges Respondent

discriminated against Petitioner because of his purported
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disability in violation of the ADA. Petitioner did not check the

box on the Charge indicating that he wanted the Charge filed with

both the EEOC and the local or state agency, and the Charge did

not identify any other local or state agency that should receive

a copy of the Charge.

The EEOC transmitted a copy of the Charge to the FCHR on2 .
The FCHR acknowledged receipt of theor about October 10, 1997.

The FCHR did not assigncopy of the Charge on October 27, 1997.

a case number to the Charge.

As of April 1, 1998, the FCHR had made no determination3.

regarding the Charge.

By a Dismissal and Notice of Rights Letter (Right to Sue4.

Letter) apparently dated, at the latest, October 21, 1999, the

EEOC notified Petitioner that the EEOC was closing its file and

that Petitioner was not a disabled person within the meaning of

the ADA.

By letter dated January 6, 2000, Petitioner submitted a5.

copy of the Right to Sue Letter to the FCHR and requested an

administrative hearing. The letter states, in part: "Enclosed

please find the Right to Sue Letter issued by the EEOC. My

client respectfully requests an administrative hearing in this

matter."

This request for an administrative hearing was filed 8256.

days after October 3, 1997, 645 days after April 1, 1998, and 610

days after May 6, 1998. Also, this request for an administrative

hearing was filed 77 days after October 21, 1999, and 42 days

after November 25, 1999.
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On February 11, 2000, the FCHR referred the matter to7.

In its referral letter, the FCHR indicated that athe Division.

charge of discrimination had been filed by Petitioner on

October 3, 1997, and 180 days had elapsed since the filing

without the FCHR completing its investigation. In its letter,

the FCHR also stated that Petitioner's request for a hearing was

permissible under Section 760.11(8), Florida Statutes.

On May 8, 2000, Petitioner filed a Petition for Relief8 .

with the Division, alleging the Respondent violated Chapter 760,

Florida Statutes by discriminating against Petitioner based on

his disability. The Petitioner for Relief did not include

allegations regarding national origin discrimination.

Petitioner does not argue or present any facts to9.

support a finding that the doctrines of equitable tolling or

excusable neglect apply in this case.

CONCLUSIONS OF LAW

The Division of Administrative Hearings has10.

jurisdiction over the parties and the subject matter of this

proceeding pursuant to Sections 120.569 and 120.57(1), Florida

Statutes.

Section 760.10(1)(a), Florida Statutes, provides in11.

pertinent part as follows:

It is an unlawful employment practice
for an employer:
(a) To discharge or to fail to hire any
individual, or otherwise to discriminate
against any individual with respect to
compensation, terms, conditions, or
privileges of employment, because of such
individual's . . . handicap. . . .

(1)
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Sections 760.11(1),(3),(4)(a)(b),(5),(6),and (8),12.

Florida Statutes, provide in pertinent part as follows:

(1) Any person aggrieved by a violation of
760.10 - 760.11 may file a complaint with the
commission within 365 days of the alleged
violation. . . .

k k k

(3) Except as provided in subsection (2),
the commission shall investigate the
allegation in the complaint. Within 180 days
of the filing of the complaint, the
commission shall determine if there is
reasonable cause to believe that
discriminatory practice has occurred in
violation of Florida Civil Rights Act of
1992. . . .

In the event that the commission
determined that there is reasonable cause to
believe that a discriminatory practice has
occurred in violation of the Florida Civil
Rights Act of 1992, the aggrieved person may
either:

(4)

Bring a civil action against the person
named in the complaint in any court of
competent jurisdiction; or

Request an administrative hearing under
The election by the

(a)

(b)
120.569 and 120.57.ss.

aggrieved person of filing a civil action or
requesting an administrative hearing under
this subsection is the exclusive procedure
available to the aggrieved person pursuant to
this act.

* * *
(5) A civil action brought under this
section shall be commenced no later than 1
year after the date of determination of
reasonable cause by the commission. . . .
(6) An administrative hearing pursuant to
paragraph (4)(b) must be requested no later
than 35 days after the date of determination
of reasonable cause by the commission. . . .

k k k

(8) In the event that the commission fails
to conciliate or determine whether there is
reasonable cause on any complaint under this
section within 180 days of the filing of the
complaint, an aggrieved person may proceed
under subsection (4), as if the commission
determined that there was reasonable cause.
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Assuming Petitioner's Charge was filed with the FCHR at13.

the same time he filed his Charge with the EEOC on October 3,

then the FCHR had 180 days within in which to make a1997,

determination finding reasonable cause or no reasonable cause.

If FCHR does not make a determination of reasonable cause or no

reasonable cause within the 180-day time period, then it is

assumed under Section 760.11(8), Florida Statutes, that the FCHR

has determined reasonable cause for the purpose of filing a civil

suit or requesting an administrative hearing under Section

760.11(4)(b), Florida Statutes. The 180-day time period expired

Petitioner then had 35 days in which toon April 1, 1998.

request an administrative hearing. The 35-day time period

Petitioner did not request anexpired on May 6, 1998.

administrative hearing until January 6, 2000, 610 days after the

expiration of the 35-day time period for requesting an

administrative hearing.

Assuming the 35-day time period did not begin14.

to run until after the EEOC submitted is Right to Sue Letter on

October 21, 1999, Petitioner had until November 29, 1999 (the

next legal working day after the Thanksgiving holiday) to request

an administrative hearing. A "Notice of Right to Sue" letter

acts as a determination of reasonable cause. Rosson v. Florida

Health Services Center, 2000 WL 782951 (M.D. Fla. April 18,

Petitioner did not request an administrative hearing

until January 6, 2000, 38 days after the expiration of the 35-day

time period.

2000).
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The facts of this case clearly indicate that15.

Petitioner's request for an administrative hearing was untimely

and therefore barred due to his failure to request an

administrative hearing, at the latest, by November 29, 1999.

Joshua v. City of Gainesville. 734 So. 2d 1068 (Fla. 1st DCA

1999)(question certified to the Florida Supreme Court); Adams v.

Wellington Regional Medical Center. Inc., 727 So. 2d 1139 (Fla.

4th DCA 1999)(question certified to the Florida Supreme Court);

Milano v. Moldmaster, Inc.. 703 So. 2d 1093 (Fla. 4th DCA 1998).

RECOMMENDATION

Based on the foregoing Findings of Fact and Conclusions of

Law, it is recommended the Commission enter a final order

dismissing this proceeding as untimely filed.

DONE AND ENTERED this
A

of July, 2000, in Tallahassee,

Leon County, Florida.

nWILLIAM R. CAVE
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida
(850) 488-9675
Fax Filing (850) 921-6947
www.doah.state.f1.us

32399-3060
SUNCOM 278-9675

Filed with the Clerk of the
Division of Administrative Hearings
this Z'*-/P* day of July, 2000.

COPIES FURNISHED:

Merette L. Owens, Esquire
Dicesare, Davidson and Parker, P.A.
Post office Box 7160
Lakeland, Florida 323807-7160
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Carolyn K. Alvarez, Esquire
Rexford H. Stephens, Esquire
Akerman, Senterfitt and Eidson, P.A.
Post Office Box 231
Orlando, Florida 32802

Sharon Moultry, Clerk
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida 32303-4149

Dana A. Baird, General Counsel
Florida Commission on Human Relations
Building F, Suite 240
325 John Knox Road
Tallahassee, Florida 32303-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order of Dismissal. Any
exceptions to this Recommended Order of Dismissal should be filed
with the agency that will issue the Final Order in this case.
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