
STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

HENRY B. WILLIAMS, )
)

     Petitioner, )
)

vs. )   Case No. 99-5114
)

DEPARTMENT OF CORRECTIONS, )
)

     Respondent. )
___________________________________)

RECOMMENDED ORDER

This matter came on for final hearing before the Honorable

Stephen F. Dean, Administrative Law Judge, Division of

Administrative Hearings, on March 9, 2000, in Pensacola,

Florida.

APPEARANCES

For Petitioner:  Henry B. Williams, pro se
  50 Juniper Street
  Walnut Hill, Florida  32568

For Respondent:  Gary L. Grant, Esquire
  Department of Corrections
  2601 Blair Stone Road
  Tallahassee, Florida  32399-2500

STATEMENT OF THE ISSUE

Whether or not Respondent terminated Petitioner due to his

participation in a sexual harassment lawsuit filed by his

sister-in-law prior to his employment with the Department or due

to his protest of an unlawful employment practice.
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PRELIMINARY STATEMENT

Petitioner, Henry Williams, filed a Charge of

Discrimination against Respondent, Department of Corrections, on

July 5, 1995, alleging that he was discriminated against in

retaliation for a lawsuit allegedly filed by his sister-in-law,

Bessie Williams, prior to his employment with the Department.

The allegation of discrimination was investigated by the Florida

Commission on Human Relations, and on August 23, 1999, the

Commission issued its Determination, finding "no jurisdiction."

After receiving an extension of time, Mr. Williams filed

his Petition for Relief on November 15, 1995, which added the

charge that he had been terminated because of his race.

On or about December 22, 1999, Respondent filed its Answer

and Affirmative Defenses to the Petition for Relief and its

Motion to Dismiss the Amended Charge.  The Department denied the

charges of discrimination and asserted that Williams' petition

was untimely and failed to state a cause of action.  On March 3,

2000, the Department filed a Motion to Strike that portion of

the petition that alleged racial discrimination.

Prior to the commencement of the formal hearing,

Respondent's Motion to Strike was heard.  The Department argued

that because Petitioner had not raised the issue of racial

discrimination with the Florida Commission on Human Relations,

it was not properly before the Division of Administrative
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Hearings.  The Respondent's Motion to Strike was granted orally

on the record, noting that prior recommended orders of the

Division of Administrative Hearings had found that a failure to

include a particular charge in one's complaint filed with the

Florida Commission on Human Relations precluded the inclusion of

the charge in one's petition for relief.  See Austin v. Florida

Power Corporation, DOAH Case No. 90-5137 (RO entered 6/20/91,

filed 10/30/91); Luke v. Pic N' Save Company, DOAH Case No. 94-

0294 (RO entered 8/25/94, FO entered 12-8-95, filed 12-12-95).

The portion of the petition that referenced discrimination was

stricken.

At the commencement of the formal hearing, the Department

withdrew its assertion that Williams' complaint was not timely

filed with the Florida Commission on Human Relations.

Petitioner presented the oral testimony of Ledel Williams,

Susan Rivazfar, Paul Coburn, Sergeant Kimberly Odom, Captain

William Gaskin, Colonel Jermone Delisle, and himself.

Petitioner moved into evidence without objection a document

outlining the case load for the Commission on Human Relations

for the past several years.  Respondent presented the oral

testimony of Colonel Jerome Delisle and Assistant Warden Dale

Batson.  Respondent was permitted to file a composite exhibit

after the hearing that consisted of various incident reports and
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documented discipline that was relied upon by Respondent in

making its decision to terminate Williams from employment.

Both parties filed Proposed Findings which were read and

considered.

FINDINGS OF FACT

1.  Petitioner is a black male.

2.  At all times material, Petitioner was employed by

Respondent in probationary status at Century Work Camp.

3.  Petitioner was terminated on May 3, 1995, while still

on probationary status.

4.  Ledel Williams, brother of Petitioner, testified.  His

wife, Bessie Williams, worked for the Department prior to his

brother's employment.  She filed a sexual harassment charge with

the Human Resources Department of Century Correctional

Institution.  Petitioner asserts he was discharged in

retaliation for her claim of harassment.

5.  Department personnel attendance records indicate that

on November 29, 1994, in violation of Department rules,

Petitioner Williams failed to call in prior to or during his

normal shift to inform staff that he would be absent.

6.  Department personnel records indicate that on February

1, 1995, Williams left inmates unattended while working with

bush axes and swing blades, in violation of Department rules for

which he was disciplined.
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7.  Department personnel records indicate that on March 6,

1995, in violation of Department rules, Petitioner was found

asleep while assigned to perimeter security for which he was

disciplined.

8.  Department personnel attendance records indicate that

on April 1, 1995, in violation of Department rules, Petitioner

did not report for his scheduled duty shift beginning at 7:00

a.m. and did not call in until 10:00 a.m.

9.  Department personnel attendance records indicate that

on April 28, 1995, in violation of Department rules, Petitioner

did not report for his scheduled work shift, nor did he call the

institution to inform it that he would be absent.

10.  His supervisors confirmed the incidents above, and

stated Petitioner, on several occasions, failed to report to

work as scheduled and failed to timely notify staff of his

absence.

11.  The November 29, 1994, absenteeism incident was

reported by Sergeant B. Rhodes.  The February 1, 1995, failure

to supervise inmates incident was reported by Lieutenant

Beckham.  The April 1, 1995, absenteeism incident was reported

by Lieutenant Beckham.  The April 28, 1995, absenteeism incident

was reported by Lieutenant Courtney.  The March 6, 1995,

sleeping incident was reported by Sergeant Turner.  The
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deficiencies in Petitioner's performance were noted by various

supervisory personnel.

12.  Petitioner Williams worked under Colonel Jerome

Delisle.  Based on Williams' documented poor work performance,

Delisle recommended termination of Williams.  On May 1, 1995,

Acting Superintendent Dale Batson terminated Williams'

employment while Williams was still on probationary status.

This termination was based upon Colonel Delisle's recommendation

and a review of Williams' poor work performance.

13.  Neither Colonel Delisle nor Acting Superintendent

Batson were aware prior to or at the time of Williams'

termination that Williams' sister-in-law had allegedly filed a

sexual harassment charge against a Department employee.

CONCLUSIONS OF LAW

14.  The Division of Administrative Hearings has

jurisdiction over this subject matter and the parties to this

action pursuant to Section 120.57(1), Florida Statutes.

15.  Under the provisions of Section 760.10, Florida

Statutes, it is an unlawful employment practice for an employer:

(7)  To discriminate against any person
because that person has opposed any practice
which is an unlawful employment practice
under this section, or because that person
has made a charge, testified, assisted, or
participated in any manner in an
investigation, proceeding, or hearing under
this section.



7

16.  The Florida Commission on Human Relations and the

Florida courts have determined that federal discrimination law

should be used as guidance when constructing provisions of

Section 760.10.  See Brand v. Florida Power Corp., 633 So. 2d

504,509 (Fla. 1st DCA 1994); Florida Department of Community

Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991).

17.  The Supreme Court of the United States established in

McDonnell-Douglass Corporation v. Green, 411 U.S. 248 (1981),

the analysis to be used in cases alleging discrimination under

Title VII.  The decision is persuasive in this case.  The

analysis of the court in McDonnell-Douglas, supra, was

reiterated and refined in St. Mary's Honor Center v. Hicks, 509

U.S. 502 (1993).

18.  Pursuant to this analysis, the Petitioner has the

burden of establishing by a preponderance of the evidence a

prima facie case of unlawful discrimination.  If a prima facie

case is established, the Respondent must articulate some

legitimate, non-discriminatory reasons offered by the

Respondent, the burden then shifts back to Petitioner to

demonstrate that the offered reason is merely a pretext for

discrimination.  As the Supreme Court stated in Hicks, before

finding discrimination, "The fact finder must believe in

plaintiff's explanation of intentional discrimination."  509

U.S. at 519.
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19.  In Hicks, the Court stressed that even if the fact

finder does not believe the proffered reason given by the

employer, the burden remains with the Petitioner to demonstrate

a discriminatory motive for the adverse employment action.  Id.

20.  Thus, the first step in analyzing the instant case is

a determination as to whether Williams established a prima facie

case.  Williams claims that he was terminated in retaliation for

an alleged sexual harassment suit filed by his sister-in-law

prior to his employment with the Department.  In order to

establish a prima facie case of retaliatory discharge, the

Petitioner must prove (1) that he was engaged in a protected

activity; (2) that an adverse employment action occurred; and

(3) that there was a causal connection between his participation

and the protected activity and the adverse employment action.

See Tipton v. Canadian Imperial Bank, 872 F.2d 1491 (11th Cir.

1989); Simmons v. Camden County Board of Education, 757 F.2d

1187 (11th Cir. 1985).

21.  Williams readily admitted at the hearing that he did

not participate in any manner in the investigation of his

sister-in-law's alleged sexual harassment suit against the

Department.  Williams failed to present any evidence that the

Department staff involved in his termination knew he was related

to Bessie Williams (his sister-in-law), or knew that Ms.
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Williams had filed a charge of sexual harassment against an

unidentified Department employee.

22.  Williams did not show that he testified, assisted, or

participated in any manner in the investigation, proceeding, or

hearing of the sexual harassment charge.

23.  Williams failed to demonstrate any involvement in

protected activity and this failure is fatal to his retaliation

claim.  Although his dismissal was an adverse employment action,

he has failed to demonstrate a causal connection between his

discharge and his sister-in-law's filing of a sexual harassment

complaint.

24.  Assuming that Williams had proven a prima facie case

for retaliation, the Department presented evidence to

demonstrate that its discharge of Williams was based on

legitimate and non-discriminatory reasons.  Williams was on

probationary status and there were several documented incidents

of his violation of Department rules.  These violations while on

probationary status are legitimate reasons for termination.

25.  Williams presented no evidence that the Department's

discharge were pretextual.  He cannot prevail on his claim of

discrimination.

RECOMMENDATION

Based upon the findings of fact and conclusions of law, it

is
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RECOMMENDED:

That the Commission enter a final order dismissing the

instant petition.

DONE AND ENTERED this 26th day of June, 2000, in

Tallahassee, Leon County, Florida.

___________________________________
STEPHEN F. DEAN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675   SUNCOM 278-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 26th day of June, 2000.

COPIES FURNISHED:

Henry B. Williams
50 Juniper Street
Walnut Hill, Florida  32568

Gary L. Grant, Esquire
Department of Corrections
2601 Blair Stone Road
Tallahassee, Florida  32399-2500

Sharon Moultry, Clerk
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32399-4149



11

Dana A. Baird, General Counsel
Florida Commission on Human Relations
325 John Knox Road
Building F, Suite 240
Tallahassee, Florida  32399-4149

NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within
15 days from the date of this Recommended Order.  Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.




